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The Supreme Court of New Hampshire has 
recently given substantial encouragement to 
the cause of woman’s rights. They decide 
in In re Ricker, 29 Atl. Rep. 559, that the 
vocation of a member ‘of the bar as an at- 
torney and an officer of the court, is not a 
public office within the common law rule 
which excludes women from government by 
withholding electoral artd official power and 
that such rule does not prevent their being 
licensed to practice as attorneys. The opin- 
ion of the chief justice for the court is very 
long, exhaustive of the authorities and, we 
must say, able and plausible. The conclu- 
sion of the court, however, is opposed to the 
weight of authority, the courts of the United 
States, Illinois, Wisconsin, Massachusetts 
and Oregon, having held that at common law 
there was no authority to admit women to 
practice as attorneys, and that there has been 
no legislative action having a tendency to 
prove any change in the law on that subject. 
Bradwell v. State, 16 Wall. 130; Re Brad- 
well, 55 Ill. 535; .Re Lockwood, 9 Ct. Cl. 
346; Re Goodell, 389 Wis. 232; Robinson’s 
Case, 131 Mass. 376; Re Leonard, 12 Oreg. 
93. 

If any doubt has heretofore existed on the 
subject of the right of a native of Japan, of 
the Mongolian race, to naturalization, it is 
settled in the negative by the recent decision 
of In re Saito by the United States Circuit 
Court forthe District of Massachusetts, which 
holds that such a person is not included with- 
in the term ‘‘white person’’ as used in Section 
2169 of the Revised Statutes of the United 
States. The language of the act giving the 
right of naturalization to ‘‘aliens being free 
white persons and to aliens of Affican nativ- 
ity and to persons of African descent’’ were 
incorporated in the naturalization laws as 
early as 1802. At that time the country was 
inhabited by three races, the Caucasian or 
white race, the Negro or black race, and the 
American or red race. The court, therefore, 
think it reasonable to infer that when con- 


gress in designating the class of persons who 
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could be naturalized inserted the qualifying 
word ‘‘white,’’ it intended to exclude from 
the privilege of citizenship all alien races ex- 
cept the Caucasian. But the court finds 
more direct evidence of legislative intent. 
In 1870, after the adoption of the thirteenth 
amendment to the constitution, prohibiting 
slavery, and the fourteenth amendment de- 
claring who shall be citizens, the question of 
extending the privilege of citizenship to all 
races of aliens came before congress for con- 
sideration. At that time Charles Sumner 
proposed to strike out the word ‘‘white’’ 
from the statute; and in the long debate 
which followed, the argument on the part of 
the opposition was that this change would 
permit the Chinese (and_ therefore the 
Japanese) to become naturalized citizens, 
and the reply of those who favored the 
change was that this was the very purpose 
of the proposed amendment. The amend- 
ment was finally rejected, and the present 
provision substituted, extending the natural- 
ization laws to the African race. 

Again, in the first revision of the statutes, 
in 1873, the words ‘‘being free white per- 
sons’’ were omitted, probably through inad- 
vertence. Under the act of February 18, 
1875, to correct errors and supply omissions, 
this section of the statute was amended by 
inserting or restoring these words. In mov- 
ing to adopt this amendment in the house, it 
was stated that this omission operated to ex- 
tend naturalization to all classes of aliens, 
and especially to the Asiatics; and reference 
was made to the fact that, a few years before, 
the proposition of Mr. Sumner, in the senate, 
to strike out the, word ‘‘white,’’ had been de- 
feated, and that the committee only proposed, 
by restoring these words, to place the law 
where it stood at the time of the revision. 
The debate which followed proceeded on the 
assumption that by restoring the word 
‘twhite’’ the Asiatics would be excluded 
from naturalization, and the amendment was 
adopted with this understanding of its effect. 

The history of legislation on this subject, 
as outlined by the court, shows that congress 
refused to eliminate ‘‘white’’ from the statute 
for the reason that it would extend the privi- 
lege of naturalization to the Mongolian race. 
Before the act of 1882 which prohibited the 
naturalization of Chinese, the question of 
the right to naturalize a Chinaman came be- 



































































ern i tS RT ee ET 





236 CENTRAL LAW JOURNAL. No. 12 








fore Judge Sawyer in the case Jn re Ah Yup, 
5 Sawy., and in a well considered opinion 
the court denied the application. 








NOTES OF RECENT DECISIONS. 


Gaminc—Horse Race—INTERPRETATION— 
or Contract.—A recent case—Stone v. Clay, 
61 Fed. Rep. 889—led the United States Cir- 
cuit Oourt of Appeals for the Seventh Circutt 
to make some interesting distinctions in the 
law pertaining to horse racing. The court 
said : 


It seems to be settled law in Illinois that horse rac- 
ing is gaming, within the meaning ofthe statute of 
the State authorizing the recovery of money lost “‘at 
any gaming, or playing at cards, dice, or any other 
game or games.’”? Tatman vy. Strader, 23 Ill. 493; 
Mosher v. Griffin, 51 Ill. 184; Garrison v, McGregor, 
Id. 473; West v. Carter, 129 Ill. 249, 21 N. E. Rep. 782; 
See, also, Morgan v. Beaumont, 121 Mass. 7; Gibbons 
v. Gouverneur, 1 Denio, 170. In Harris v. White, 81 
N. Y. 532, where the subject is considered at length, 
a bet or wager is defined to be “ordinarily an agree- 
ment between two or more that a sum of money or 
some valuable thing, in contributing which all agree- 
ing take part, shall become the property of one or 
some of them on the happening in the future of an 
eventin the present uncertain;” and, as distinguished 
from that, a purse, prize or premium is defined to be 
“ordinarily some valuable thing, offered by a person 
for the doing of something by others, into the strife 
for which he does not enter.” It having been urged 
in that case ‘‘that the payment of entrance fees by the 
defendant for his horses was a staking of so much of 
his own money upon the result,” the court said: ‘So 
it might have been, if the entrance fees went im- 
mediately to make up the purse trottedfor. * ° 
The fees went into the treasuries of the associations 
and the prizes came out of those treasuries; but the 
fees were not money paid, as in Gibbons vy. Gouver- 
neur, supra,for the express purpose of making a stake 
to be specifically trotted for, and for no other pur- 
pose, and with the previous agreement that the very 
sums thus paid should form the stake, and to go—the 
whole of it—to the winner of the race.”’ 

In West v. Carter, supra, which grew out of a race 
upon the track of the Chicago Driving Park Associa- 
tion, the Supreme Court of Illinois said: ‘Agricult- 
ural societies, stock and other associations, organized 
for the purpose, and having for their object, among 
others, the improvement of domestic animals, and to 
induce competition and rivalry in their importation 
and development, may offer premiums or purses to 
exhibitors of such animals, without being guilty of 
violating the Criminal Code. On the other hand, the 
law will not tolerate any shift or device upon the part 
of any association or individual whereby, under the 
pretense of bettering the condition or developing and 
improving the stock, gambling is intended or per- 
wmnitted.” 

It is plain enough in this case that the entrance fees, 
and forfeits of those whose horses were declared out, 
‘“‘went immediately to make up the purse’”’ for which 
the race wasrun. They were paid, or promised to be 
paid, for the express purpose of making up the stake, 





and for no other purpose, and with the previous 
agreement that the very sums thus paid should form 
the stake, and go all to the winners of the race. That 
is the plain meaning of the proposal, and that the par- 
ties so understood it is shown by the fact that, without 
objection from any one, unpaid forfeit orders to the 
amount of $1,550 were brought into court under the 
bill of interpleader asa part of the fund to be dis- 
posed of. There is, therefore, no support for the in- 
terpretation of the proposal, so often reiterated in the 
brief of appellants, to the effect that the club was 
bound to pay to the winners of the race “a sum of 
money equal to $5,000, plus a sum equal to the aggre- 
gate ofall entrance fees and of all forfeits’””—invok 
ing, in order, it would seem, to avoid an imputation 
of invalidity under the statute against gaming, the 
distinction recognized by the courts in respect to 
champerty between contracts to give a part, and con- 
tracts to pay a sum equal to a stated part, of the pro- 
ceeds of litigation; the latter being held to be valid, 
while the first is illegal. But that distinction, if it is 
not in itself a vicious one, which, without promoting 
justice, has tended to bring reproach on the courts and 
upon the legal profession, 1s not one which should be 
extended by analogy to other subjects, especially to 
one concerning which, as we have seen, it has been 
said, ‘the law will not tolerate any shift or device” 
whereby, under pretense of some lawful purpose, 
“eambling is intended or permitted.’’ But, as this 
question has not been argued, and was not suggested 
at the hearing, we refrain from deciding it. 

Treating the case as one of which the court may 
take cognizance, we agree with the position of the 
appellee that the race of July 5th was not a stake 
race, because the prize was not ‘‘the sum of the stakes 
which the subscribers agreed to pay for each horse 
nominated.” Upon this point the argument for the 
appellant is as follows: ‘In the race of July 5th, it 
is argued, thirty-two horses were nominated, and the 
persons nominating them paid nothing. The said 
thirty-two were not subscribers, and did not agree to 
pay anything. The only persons who became sub- 
scribers, and who each, by subscribing, agreed to pay 
the $15 entrance fee, where the eleven who did so pay. 
The entry is not made—there is no contract—in a free 
handicap till it is signified by the nominator that the 
weight is satisfactory. A subscription toa race in- 
volves an agreement to pay the stake or entrance 
money. One is not a subscriber (rules 31, 34, 37) till 
he becomes bound. If, again, we say that a stake 
race “is arace * * * for which the prize is the 
stake which the nominators agree to pay for each horse 
nominated,” the argument still fails, for the thirty- 
twodid not agree to pay. No agreement to pay was 
made till made by the eleven who accepted the weights; 
and, as to them, the race became then a common 
sweepstakes. No one of the eleven could get out, 
after accepting, without forfeiting $15, the amount of 
the stake or entrance fee; and one or two, it appears, 
did so forfeit and pay said entrance fee. 

But rule 15, entitled ‘‘Entries and Subscriptions,” 
requires that ‘‘entry shall be made by writing, signed 
by the owner of the horse;”’ and it is the act of entry, 
as we understand, which makes one a subscriber. As 
it is expressed in rule 37: “A person entering a 
horse thereby beeomes liable for the entrance money, 
stake or forfeit;”’ that is to say, in astake race he be- 
comes absolutely liable to the extent of the prescribed 
forfeit, and liable for the entrance money or stake, on 


condition that within the time allowed his horse shall 
not be declared out; but in the free handicap, to 
which class the race of July 5th belonged, while he 
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does not become absolutely liable at first for any sum, 
he does, by entering his horse, become liable for the 
entrance fee on condition that his horse shall not be 
declared out. In other words, there is absolute lia- 
bility on the part of the subscriber only in the stake 
race, but in both the stake race and the free handicap 
there is a conditional liability; the condition in one, 
the same as in the other, being that the horse shall not 
be declared out. 





TrEsPASS—RAILROAD Company—DAMAGES. 
—One point decided by the Supreme Court 
of Florida in Jacksonville, T. & K. W. Ry. 
Co. v. Lockwood, 15 South. Rep. 327, is of 
especial value. It was held that in an action 
of trespass quare clausum fregit against a 
railroad company for constructing and oper- 
ating a railroad over plaintiff’s land covered 
by the street, the entire damage dene to her 
property by the construction and proper 
operation of the railroad may be recovered 
in an action, and the recovery should not be 
limited to damage sustained anterior to the 
commencement of the action; and itis not 
error to admit testimony as to the market 
value of the property before and after the 
construction of the road. Upon this point 
the court says, after citing Railroad Company 
v. Jackson, 21 Fla. 146, wherein it was held 
that plaintiff could maintain an action at 
law, and, where the injury is of a permanent 
nature, recover damages for the whole in- 
jury: 

The opinion in Railroad Co. v. Jackson, supra, relies 
on Pierce on Railroads (230), and cases cited in note 4, 
which are: Town of Troy v. Cheshire R. Co., 23 N. H. 
83; Fowle v. Northampton Co., 107 Mass. 352, 112 
Mass. 334; Powers v. City of Council Bluffs, 45 Iowa, 
652; Cooper v. Randall, 59eIll. 317; Railroad Co. v. 
Stein, 75 Ll. 41; Railroad Co. v. Hoag, 90 Ill. 339; Rail- 
road Co. v. Carey, Jd. 514; Railroad Co. v. Mahar, 91 
Il]. 312; Chase v. Railroad Co., 24 Barb. 273; Easter- 
brook vy. Railroad Co., 51 Barb. 94; Railroad Co. v. 
Twine, 23 Kan. 585; Dickson v. Railroad Co., 71 Mo. 
575; Lamb v. Walker, 3Q. B. Div. 389; and in Railroad 
Co. v. Brown, supra; Railroad Co. v. Heisel, 38 Mich. 
62,and Mix v. Railroad Co., 67 Ill. 319, and the au- 
thorities cited. 

In Town of Troy v. Cheshire R. Co., decided in 
1851, the action was case against the railroad company, 
which had built its road along and upon a highway, 
and had destroyed a bridge, and erected upon the site 
thereof a railroad bridge impassable to public 
travel, and had caused obstruction and injury to the 
highway, and occupied with its rails, embankments, 
and excavations a part of the highway; and the doc- 
trine maintained is that in cases of nuisance, ifthe act 
done is necessarily injurious, and is of a permanent 
nature, the party injured may at once recover his 
damages for the whole injury; but if the act done is 
not necessarily injurious, or if it is contingent whether 
further injury may arise, the plaintiff can recover 
only to the date of his writ. ‘‘To apply this principle 
to the case before us,” says the opinion, “the town is 





made by law chargeable with the duty and expense 
of maintaining the road which this railroad company 
have in part destroyed and in part obstructed. ** ° 
The railroad is, in its nature and design and use, a 
permanent structure, which cannot be assumed to be 
liable to change. The appropriation of the roadway 
and materials to the use of the railroad is therefore a 
permanent appropriation; the use of the land set 
apart to be used as a highway, by the railroad com- 
pany for the use of their track, is a permanent diver- 
sion of that property to that new use, anda permanent 
dispossession of the town of it as the place on which 
to maintain the highway. The injury done to the town 
is, then, a permanent injury, at once done by the con- 
struction of the railroad, which 1s dependent upon no 
contingency of which the law can take notice, and for 
the injury thus done to them they are entitled to re- 
cover at once their reasonable damages.”’ And hav- 
ing stated what these damages were, it is further ob- 
served that ‘‘these ingredients goto make up the pres- 
ent value of the old road, of which the town has 
been deprived, and they are to be recovered, not as 
prospective damages, but as compensation for the in- 
jury the town has now sustained.” In Fowle v. 
Northampton Co., the decision of the Supreme Court 
of Massachusetts was that a judgment against a rail- 
road corporation for damages not limited to those 
actually suffered at the date of the writ for locating 
and constructing their road on the banks of a river, 
so as to divert its course and cause it to wash away 
the plaintiff’s land,isa bartoalike action by him 
against them for subsequent damages from the same 
cause, and in the same case (112 Mass. 334), 
on a new trial, the conclusion reached was that 
in an action against a _ railroad corporation 
for the construction of its roadbed in such a 
manner as unnecessarily to turn the current of a 
stream against the plaintiff’s land, and wash away his 
soil, the plaintiff may recovér for the prospective as 
well as past injury, and a recovery of prospective 
damages will bar an action for subsequent damage, 
though caused by an unusual freshet. In the former 
of these opinions it is said that the embankment was 
a permanent structure, which, without any further 
act except keeping it in repair, must continue to turn 
the current of the riverin sucha manner as gradually 
to wash away the plaintiff’s land; and, further, that 
this case is not like one of illegally flowing lands by 
means of a mill-dam, where the damage is not caused 
by the mere existence of the dam itself, but by the 
height at which the water is retained by it according 
to the manner of its use from time to time, as in 
Staple v. Spring, 10 Mass. 72, and Hodges v. Hodges, 
5 Metc. (Mass.) 205; nor is it the case of an action 
against agrantee who, after notice to remove it, 
maintains a nuisance erected by his grantor, asin 
McDonough v. Gilman, 3 Allen, 264, and Nichols v. 
Boston, 98 Mass. 39. In the second opinion it is said 
that the record of the action, the recovery in which 
was pleaded in bar to this action, showed thatthe 
plaintiff was not limited to the recovery of damages 
which had actually accrued before the date of the 
writ, but took judgment for an amount, only the 
smallest portion of which was for such damages; and, 
again, that, ‘‘as a general rule, a new action cannot be 
brought unless there bea new unlawful act anda 
fresh damage. There is no exception to this rule in 
the cases of nuisance, where damages after action 
brought are held not to be recoverable, because every 
continuance ofa nuisance isa new injury, and not 
merely a new —_ The case at bar is not to be 
treated strictly in this respect as an action for an 
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abatable nuisance. More accurately, it is an action 
against the defendant for the construction of a public 
work under its charter in such a manner as to cause 
unnecessary damage by want of reasonable care and 
skillin its construction. For such an injury the remedy 
is at common law; and, if it results from a cause 
which is either permanent in its character or which 
is treated as permanent by the parties, it is proper 
that entire damage should be assessed with respect to 
past and probable future injury. This is the course 
which appear to have been taken in this case, and to 
allow a recovery here might subject the defendant to 
double damages.”? In Cooper vy. Randall, supra, the 
statement of the rule by the Illinois Court is: ‘When, 
however, a wrongful act is done which produces an 
injury which is not only immediate, but, from its 
very nature, is permanent, and must necessarily con- 
tinue to produce loss independent of any subsequent 
wrongful acts, then all damages, resulting both be- 
fore and after the commencement of the suit, may be 
estimated and recovered in one action;”’ and in Rail- 
road Co. v. Stein, supra, it was held, in applying this 
rule, that where the erection of a railroad bridge 
across ariverina city causes a permanent injury or 
depreciation in the value of alotin the immediate 
vicinity which is used for dock purposes, such injury 
is a proper element of damages in asuit by the owner 
against the company, and it is proper to allow the 
lot owner to show damages by proving the value of 
his property before the erection of the bridge, and its 
value after; or, in other words, to prove how much 
less the property would sell for in consequence of 
building the bridge; and in Railroad Co. vy. Hoag, 
where a railroad company before suit brought had 
wrongfully suffered the water escaping from its tank 
to flow upon the plaintiff’s lot, where it spread and 
froze several feet deep, and the ice did not melt until 
after the commencement of the suit, the opinion says: 
“The injury sustained by appellee between the com- 
mencement of the suit and the trial was not from any 
wrongful act done by appellant during that time, but 
followed from acts done before the suit commenced, 
and was properly recovered for in this action.’”’ 

In Railroad Co. v. Carey the general doctrine is 
recognized, and in Railroad Co v. Mahar, where a 
railroad company placed a protection to a draw- 
bridge in a river, whereby the approach of ves- 
sels to a dock was obstructed, and the value of the 
lot on which the dock was permanently depre- 
ciated, the principle was held applicable, and that one 
recovery in such a case is a bar to any other suits fer 
damages growing out of a continuance of the cause of 
the injury, and it was further decided that, where the 
person owning the lot at the time the property is in- 
jured conveys the same to another, the latter cannot 
maintain an action for the continuance of the cause 
of the injury, although the former owner may not 
have brought any suit for the originalinjury. See, 
also, Railroad Co. v. Loeb, 118 Ill. 203, 8 N. E. Rep. 
460, and Railroad Co. v. McAuley, infra. In Railroad 
Co. v. Twine, the decision, in Kansas, was that where 
the wrong done by a railroad company is temporary 
in its nature, as in leaving cars uanecessarily on its 
track, or while engaged in the work of laying down 
its track, something existing to-day, and not to-mor- 
row, fluctuating in extent, and dependent upon the 
ever-repeated action of the company, only such dam- 
ages as have fully accrued prior to the commence- 
ment of the suit are recoverable, and none based on 
any presumed continuance or repetition of the wrong; 


but where the wrong is of a permanent nature, and 
springs from the manner in which the track, as fully 





completed, affects approach to the lot, then, notwith- 
standing the right which the State retains to control 
the manner of use of a highway by a railroad com- 
pany, even if deemed necessary to compel an entire 
removal of its track, the lot owner may treat the act 
of the company asa permanent appropriation of the 
right of access to his lot, and recover as damages the 
consequent depreciation in value of the lot, and in 
such cases the recovery of damages is a consent on 
the part of the lot owner to such manner of occupy- 
ing the street, and concludes both him and any sub- 
sequent owners ofthe property. Dickson vy. Rail- 
road Co., supra, a Missouri case, is distinguished by 
its facts from the cases in which the rule is applicable, 
but the rule is recognized, at least to some extent, by 
the following quotation from Van Hoosier y. Railroad 
Co., 70 Mo. 145: ‘In cases uf nuisance, the rule is 
well settled that the plaintiff cannot recover for in- 
juries not sustained when his action iscommenced. It 
is equally well settled that when the injury inflicted 
is of a permanent character, and goes to the entire 
value ofthe estate, the whole injury is suffered at 
once, and arecovery should be had therefor in a single 
suit, and no subsequent action can be maintained for the 
continuance of such injury. But when the wrong done 
does not invelve the entire destruction of the estate 
or its beneficial use, but may be apportioned from 
time to time, separate actions must be brought to re- 
cover the damages so sustained.”’ See, also, Smith y. 
Railroad Co., 98 Mo. 20, 11S. W. Rep. 259. In Powers 
v. City of Council Bluffs, an Iowa case, where the in- 
jury was held permanent and the damage original, the 
city had duga ditch in such a manner that at a cer- 
tain point it made a cavity, which cut backwards, or 
up stream, reaching plaintiff’s lot in 1866, when 
plaintiff began to sustain damage from the action of 
the water, such ditch having prior to the commence- 
ment of the suit become, from such cutting back- 
wards, 50 feet wide and 12 feet deep along the lots. 
Here the statement of the doctrine is, as in the New 
Hampshire case, that wherever a nuisance is of such 
a character that its continuance is necessarily an in- 
jury, and where it is of a permanent character that 
will continue without change from any cause but 
human labor, then the damage is an original damage, 
and may not be at once fully compensated. It was 
further held that successive actions are not allowable 
for damages resulting from negligence combining 
with a natural cause, and they will only lie where the 
defendant is continuously in fault. Stodghill v. Rail- 
road Co., 58 Iowa, 341,5.N. W. Rep. 495, hold to the 
same view, and further decides that a judgment in an 
action for such an injury would be a bar to a future 
action to recover for the construction of an embank- 
ment which closed the natural channel of a stream, 
and diverted water from atract of land, or for the 
abatement of such embankment; and the fact that in 
such action the jury was erroneously instructed not 
to take into account any future injury by reason of 
the maintenance of the embankment would not alter 
the effect of the judgment as an adjudication of all 
questions which were or ought to have been tried in 
the action. See, also, Bizer v. Power Co., 70 Iowa, 
145, 30 N. W. Rep. 172. The cases of Drady v. Rail- 
road Co., 57 Iowa, 393, 10 N. W. Rep. 754; Stange v. 
City of Dubuque, 62 Iowa, 303, 17 N. W. Rep. 518, and 
Wilson v. Railroad Co., 67 Iowa, 509, 25 N. W. Rep. 
754, do not conflict with Stodghill v. Railroad Co.. 
supra. In Lamb vy. Walker, an English case, it being 
an action for injury to the plaintiff’s land and build- 
ings by removal of lateral support through mining op- 
erations carried on by the defendant on his own land 
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adjoining, it was held that, in addition to existing 
damage, afuture damage, which was found there 
would be, was recoverable; but this decision, which 
was by the Queen’s Bench Division, was overruled, and 
properly, we think, by the Court of Appeal in Mitchell 
v. Colliery Co., 14 Q. B. Div. 125, where it was held 
that no right of action arises in such a case untila 
damage results from the removal of the support, and 
that a cause or right of action had acerued on each 
successive subsidence of the plaintiff’s land, and that 
the statute of limitations did not run to any subsidence 
until its occurrence. 

Of the cases cited in Railroad Co. vy. Brown, supra, 
it can be said, as to Railroad Co. vy. Heisel, 38 Mich. 62, 
an action of trespass on the case, that the title of the 
abutting lot owner did not extend into the street, yet 
itis declared to be the law that, where a railroad has 
been built in the street without compensation to such 
abutting owners as own the soil of the street, they 
have aright of action for any consequent injury to 
their freehold, such as injury to its market and rental 
value, and annoyance to .business or family occupa- 
tion; but that an abutting owner whose title does not 
extend into the street cannot recover for any injury 
to his freehold resulting from the presence of a rail- 
road track in the street, but only for damages arising 
from such mis:onduct of the company as constitutes 
a nuisance, such as leaving cars standing for an un- 
reasonable time in front of his premises, unnecessary 
noises, and running trains at unwarrantable speed; 
and, inso faras the proper operation of a road 
diminishes the value of his estate, it is damnum ab- 
sque injuria, and that what is permitted by compe- 
tent authority is not anuisance. Mix v. Railroad Co. 
was a condemnation proceeding under astatute. 

The right of the owner of the fee to recover for a 
permanent injury, depreciating the value of his land, 
is also sustained by the Supreme Court of Pennsyl- 
vania in Seeley v. Alden, 61 Pa. St. 302; and there is 
nothing to the contrary in Bare v. Hoffman, 79 Pa. St. 
7l, where the act was held not to be of such a per- 
manent character as to assume it to continue through 
all coming time, and justify evidence of permanent 
injury to the market value of plaintiff’s land. In Ken- 
tucky, the doctrine of the preceding cases, favoring a 
recovery for the entire damage where the injury is 
permanent, is sustained. Railroad Co. vy. Combs, 10 
Bush, 382; Railroad Co. vy. Esterle, 13 Bush, 667. 

As intimated above, itis not to be denied that 
there are authorities which contest the above rule, 
and hold the measure of damages in a case where a 
railroad is erected on a street in front of an abutting 
lot to be the difference in the rental value ofthe lot 
before the construction of the road and such value af- 
ter its constructiou, and that no damage oceurring 
subsequent to the institution of an action can be re- 
covered therein, but there may be successive actions 
for subsequent damage. These cases decide that, 
where the railroad is constructed without acquisition 
of the right and interests of the abutting lot owners in 
the street, the road is a continuing nuisance as to 
them, and the railroad company is under legal ob- 
ligation to remove it, andit is not to be presumed that 
it will continue the road permanently, nor can dam- 
ages be awarded upon the assumption that it will be 
so continued, nor, conceding the road was unlawfully 
constructed, is proof of permanent diminution in the 
market value of the lots admissible. Uline v. Rail- 
road Co., 101 N. Y. 98, 4 N. E. Rep. 536; Mahon vy. 
Railroad Co., 24.N. Y. 658; Ford v. Railroad Co., 14 
Wis. 609; Blesch v. Railroad Co., 48 Wis. 183; Carl v. 
Railroad Co., 46 Wis. 625, 1 N. W. Rep. 295. In Canal 





Corp. v. Hitchings, 65 Me. 140, the filling up of a canal 
in making astreet was held to be such a nuisance. 
Hopkins v. Railroad Co., 59 Cal. 290. In the former 
of these California cases the court said that the com- 
plaint was drawn witha double aspect,—to recover 
damages for trespass on that portion of the plaintiff’s 
lot lying within the limits of the street, and, as to the 
other portion, to recover special damages caused by 
an obstruction to the highway,—and that, under the 
last aspect, proof that the land would sell for less on 
account of the continuance of the nuisance was not 
admissible, the reason given being that, under the 
practice there, the railroad, which had been built in 
the street without condemning plaintiff’s property, 
could be abated by judgment in the same action, and 
ifso abated, andthe lot had been rendered tempo- 
rarily valueless by reason of the obstruction, the 
plaintiff would be restored to the full enjoyment of 
his property, and yet be paid for it besides; and, fur- 
ther, that every injury caused by the continuance of 
such a nuisance offered a new and distinct cause of 
action. 

Railroad Co. vy. Kernodle, 54 Ind. 314, decides that 
no judgment the court can render in such a case will 
give the railroad company title to the land, and that 
damages recovered cannot include the value of the 
land; and Thompson v. Banking Co., 17N.J Law, 
480, isto the same effect. Yet, in Railrood Co. v. 
Eberle, 110 Ind. 547, 11 N. E. Rep. 467, 
where a railroad company had widened its 
embankment in a highway, and put a track 
on it, the court, in remanding the cause for a 
new trial, said, as to the question of the plaintiff’s re- 
covery for the permanent depreciation in the value of 
his abutting lot, that where the character of the in- 
jury is permanent, and the complaint for damages 
recognizes the right ofthe defendant to continue in 
the use of the property wrongfully appropriated, and 
to acquire as aresult of the suit the plaintiff’s title 
to the right appropriated, it couldsee no reason why 
the damages might not be assessed on the basis of 
the permanent depreciation in the value of the prop- 
erty injured,—citing, among other authorities, Hen- 
derson v. Railroad Co., 78 N. Y. 423, and City of North 
Vernon vy. Voegler, 103 Ind. 314, 2 N. E. Rep. 821; 
and that where the action was trespass to recover for 
a past injury, treating the obstruction as unlawful, 
without any recognition of the right of the defendant 
to continue the obstruction, and acquire the right 
appropriated from the recovery and payment ofa 
judgment, the principle controlling the case of Uline 
v. Railroad Co., supra, and the cases cited in it, should 
govern, and only such damages as accrued up to the 
commencement of the action were recoverable; and it 
was said that thecomplaint did not make it entirely 
clear which remedy the plaintiff intended to pursue. 

In Minnesota, the courts seem in some cases to rec- 
ognize the right to an entire recovery where the act is 
necessarily and permanently injurious, yet they hold 
cases like the one under consideration not to be 
within that rule, and in them allow a recovery only 
up to the institution of the action. Harrington v. 
Railroad Co., 17 Minn 215 (Gil. 188); Adams v. Rail- 
road Co., 18 Minn. 260 (Gil. 236) ; Hartz v. Railroad Co., 
21 Minn. 358; Brakken vy. Railroad Co., 29 Minn. 41, 11 
N. W. Rep. 124; Adams v. Railroad Co., 39 Minn. 286, 
39 N. W. Rep. 629; Lamb v. Railroad Co., 45 Minn. 71, 
47 N. W. Rep. 455. 

The right of the owner of the fee in Florida to re- 
cover in one action for the entire damage, where the 
act is necessarily injurious and permanent in its na- 
ture, is unquestionably aflirmed in the cases of Rail- 
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road Co. v. Jackson and Railroad v. Brown, | It is therefore the case of a gratuitous ride by a female 
supra. We do not understand that the case | upon the invitation of the owner of a horse and ecar- 
of Railroad Co. v. Davis, supra, was intended | riage. The plaintiff had no control of the vehicle, nor 
to overrule its predecessors; yet we cannot | of the driver inits management. It is not claimed but 


say that its conclusions on the point under discussion 
are in keeping with the theories incident tothe doc- 
trine of those cases. The case before us was decided in 
the trial court prior to our decision in the Davis Case. 
That authorities justify the conclusion reached in the 
Jackson and Brown Cases cannot be denied; and we 
think it the better view, and to the extent that the 
Davis Case conflicts with the conclusion reached here 
and in the Jackson and Brown Cases it is overruled. 





NEGLIGENCE — ImpuTED NEGLIGENCE — 
Driver OF CARRIAGE.—The doctrine of im- 
puted negligence is considered by the Court 
of Appeals of Maryland in Baltimore & O. 
R. Co. v. State. It was held that one who 
accepts an invitation to ride from a compe- 
tent driver with a safe horse and exercises no 
control over either, is not chargeable with 
any negligence of the driver contributing to 
an accident. After calling attention to the 
case of Railroad Co. v. Hogeland, 66 Md. 
149, which the court was asked to modify, 
Roberts, J., says: 

The appellant has directed our attention to the case 
of Dean v. Railroad Co., 129 Pa. St. 514, 18 Atl. Rep. 
718, and that of Brickell v. Railroad Co., 120 N. Y. 290, 
24 N. E. Rep. 449, as contravening the rule announced 
by this court. A careful examination of Dean’s Case 
will disclose the fact that the principles of law which 
it maintains inno manner conflict with the doctrine 
announced by this court. It condemns the decision of 
Thorogood v. Bryan, 8 C. B. 115, as being at variance 
with reason and common sense, and places to its credit 
many erroneous decisions which have followed in its 
wake. The case of Brickell v. Railroad Co., supra, is 
the other case supposed to be at variance with the 
decision in Hogeland’s Case, but it rests upon a state 
of facts differing widely from the circumstances of 
the case at bar or that of Hogeland. We have exam- 
ined the case with care, and do not think it justifies 
the use sought to be made of it, as the authority upon 
which it rests does not sustain it. Like this court in 
Hogeland’s Case, so the court in Brickell’s Case quotes 
Robinson v. Railroad Co., 66N. Y.11, as authority. 
That there may be no misapprehension as to what was 
decided in Robinson’s Case, we quote the language of 
Church, C. J., who delivered the opinion. He says: 
“The court held that if the defendant was negligent, 
and that the plaintiff was free from negligence herself, 
she was entitled to recover, although the driver might 
be guilty of negligence which contributed to the in- 
jury. In determining this question, it is important 
to first ascertain the relation which existed between 
the plaintiff and Coulon, the driver. Itisvery clear, 
and was found by the jury, that the relation of master 
and servant did not exist; nor was Coulon, in any sense, 
the agent of the plaintiff. He had invited the plaintiff 
to ride toa certain place, which she declined, but 
stated that, if he would come ona specified day, she 
would ride with him to another place, where she desired 
to go for a visit; and it was during that ride that 
the accident occurred. I do not think that the change 
affected the relation between the parties. It was the 


same asif the plaintiff had accepted the first invitation. 





that Coulon was an able-bodied, competent person to 
manage the establishment, nor that he was intoxicated, 
or in any way unfit to have charge of it. Upon what 
principle is it that his negligence is imputable to the 
plaintiff? It is conceded that if, by his negligence, he 
had injured athird person, she would not be liable. 
She was not responsible for his acts, and had no right 
and no power to control them. True, she had con- 
sented to ride with him; but, as he was in every re- 
spect competent and suitable, she was not negligent 
in doing so. Can she be held, by consenting to ride 
with him, to guaranty his perfect care and diligence? 
There was no necessity for riding with him. It was a 
voluntary act on the part of the plaintiff, but it was 
not an unlawful or negligent act. She was injured by 
the negligence of a third person, and was free from 
negligence herself, and Iam unable to perceive any 
reason for imputing Coulon’s negligence to her.”’ As 
already stated, the case of Thorogood v. Bryan, supra, 
had been for many years the groundwork of the En- 
ylish cases of imputed negligence, and had in some of 
the American decisions been accepted as correct in 
principle; but inthe recent case of The Bernina [1887] 
12 Prob. Div. 58, it has been by the English Court of 
Appeals expressly overruled. Lord Esher, M. R., 
after an extended review of the English and American 
cases, said: “After having thus laboriously inquired 
into the matter, and having considered the case of 
Thorogood y. Bryan, 8 C. B. 115, we cannot see any 
principle on which it can be supported; and we think 
that with the exception of the weighty observation of 
Lord Bramwell, though that does not seem to bea 
final view, the preponderance of judicial and profes- 
sional opinion in England is against it, and that the 
weight of judicial opinion in America is also against 
it. We are of opinion that the proposition maintained 
in it is erroneously unjust and inconsistent with other 
recognized propositions of law. Asto the propriety 
of dealing with it at this time in a Court of Appeals, 
itis a case which, from the time of its publication, 
has been constantly criticised, and no one can have 
gone into, or have abstained from going into, an omni- 
bus, railroad, or ship on the faith of the decision. We 
think that, now that the question is for the first time 
before an English Court of Appeals, the case of Thoro- 
good v. Bryan, 8 C. B. 115, must be overruled.’ But, 
whatever conflict may be found to exist in the decis- 
ions relating to this subject, the decided weight of 
authority is in favor of the view heretofore expressed 
by this court; and, upon further reflection and con- 
sideration, we are of the opinion thatthe doctrine 
announced in the Hogeland Case is just and reason- 
able, and based upon sound principles of law which, 
in a case such as we are now considering, ought not 
to be modified or disturbed. 





NEGOTIABLE INsTRUMENT — CHECK For- 
GERY—InpDorRsER.—It is held by the Supreme 
Court of Alabama in Birmingham Nat. Bank 
v. Bradley, 15 South. Rep. 440, that the 
payee of a forged check who indorses it, and 
receives full value therefor, guaranties its gen- 
uineness ; and as to him the indorsee is under 
no obligation to discover that it is forged, 
and may recover back the money so paid and 
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that where a bank to which a forged check has 
been forwarded for collection credits the per- 
son sending it with the amount thereof, with- 
out actually remitting the money, it may, on 
discovering the forgery, charge back such 
amount to such person. Coleman, J., says: 

The principles of law which govern this case are 
well settled. Bradley was the payee of the check. 
When he indorsed it to the plaintiff bank, and re- 
ceived the money on it, he warranted to the indorsee 
bank the genuineness of the check, both as to the 
drawer’s signature as well asthe amount expressed 
in the check. As to him there is no obligation upon 
the plaintiff bank to know or to discover that the 
drawer’s signature was forged or the amount raised. 
The drawee bank is held to a knowledge of the sig- 
nature of the drawer, but the payee indorser is held 
toa knowledge of all other facts. The discounting 
bank and the drawee bank, in such a case, have the 
right to rely upon the indorsement of the payee, and 
as to him are not required to exercise any diligence 
to discover the fact that the check had been raised. 
These facts are conclusively presumed to be within 
the knowledge of the payee. Under such circum- 
stances, the money paid can be recovered back in as- 
sumpsit, unless, possibly, from some subsequent ar- 
rangement or cause, the right is lost. Certainly, the 
fact that the payee, who received the money as payee 
and ostensible owner, has disposed of it according to 
his own will, cannot in any way affect this right. The 
authorities cited by appellee to the proposition that 
ifa bank pays a forged check to a holder without 
fault, who, in ignorance of the fraud, pays value for 
it, the money cannot be recovered back, are not ap- 
plicable to the case at bar. Bradley was the payee, 
and, by his indorsement, obtained the money. He 
parted with nothing to get possession of the check. 
Its genuineness is conclusive as to him, and as in- 
dorser he guarantied it to be genuine for the amount 
expressed in the check. Carpenter v. Bank, 123 Mass. 
66; National Park Bank vy. Seaboard Bank, 114 N. Y. 
28,20 N. E. Rep. 632; White v. Bank, 64 N. Y. 316; 
Bank vy. Loomis, 85 N. Y. 207. 

The check was forwarded by the plaintiff to the 
National Park Bank for collection. The amount of 
the check was credited to the plaintiff on the day it 
was received, and the plaintiff notified that it was 
paid. As soon as the forgery was discovered, which 
was within three days after its reception, the Na- 
tional Park Bank charged the amount back to plaint- 
iff, and returned the check. If the money in fact had 
been remitted to plaintiff, we do not doubt, under the 
facts disclosed in the record, the National Park Bank 
could have recovered the money in assumpsit. The 
check was forwarded for collection. Funds of the 
drawer on deposit with the drawee were applied to 
its payment by crediting the amount to the forward- 
ing bank; and, if the check had been altered, the 
credit was without legal authority from the drawer, 
and under a mistake of facts, for which, as between 
the drawee bank, if the money had been remitted, or 
the forwarding bank, which had paid the money, and 
the payee (indorser), the latter would be responsible 
in an action for money had and received. Young v. 
Lehman, Durr & Co., 63 Ala. 519; National Park Bank 
v. Seaboard Bank, 114 N. Y. 28,20 N. E. Rep. 6382; 
United States National Bank v. National Park Bank 
(N.Y. App.),29 N. E. Kep. 1028. The payee of a forged 
check, who indorses it and receives the money, ac- 
quires no title as against the party or the owner of 





the money. It would seem unnecessary to cite ad- 
ditional authorities to this proposition. National 
Park Bank y. Seaboard Bank, 114 N. Y. 28, 20 N. E. 
Rep. 632; United States Nat. Bank v. National Park 
Bank (N. Y. App.), 29 N. E. Rep. 1028. 

The respective rights of the drawer and drawee, 
and their corresponding duties and liabilities to each 
other, and private rules existing between them for 
their mutual protection, do not arise in this case. 
Not having remitted the money, but simply having 
credited the amount to the plaintiff, the drawee bank 
had the right to charge it back. The undisputed 
proof establishes the fact that the demand has not 
been paid to the plaintiff by the defendant, Bradley. 
The case cited by appellee, Clews v. Bank, 114 N. Y. 
70,20 N. E. Rep. 852, is not applicable. In the au- 
thority cited, Clews before purchasing the certified 
check, inquired of the certifying bank if the certifi- 
cate of the check was good, and, being assured that 
“the bill was correct in every particular,’ parted 
with valuable consideration for it. The check had 
been raised. The suit was maintained, not upon the 
ground that the certifying bank had been negligent, 
but upon the contract of certification. If Bradley 
had been so assured by the drawee bank that the 
check was correct in every particular, and upon this 
assurance had parted with value to obtain the check, 
the case would be more in point. The relative obli- 
gations of the parties in the case at bar are the re- 
verse. The drawee bank was assured by Bradley’s 
indorsement and by the plaintiff bank that the 
amount expressed in the check was the real amount 
for which it was given. We have held that the plaint- 
iff owed the defendant no duty to discover the fraud 
and forgery, and the evidence is without contradic- 
tion that both the plaintiff andthe National Park 
Bank acted with all due diligence after the discovery 
of the alleged fraud and forgery. Under the facts of 
the record before us, there is but one open question, 
and that is whether the check wag in fact altered 
after it was issued by the Gate City Bank, and before 
it was indorsed by the defendant, Bradley. 








PRIORITY OVER MORTGAGE OF 
DEBTS CONTRACTED BY RAILROAD 
BEFORE RECEIVERSHIP. 


It is a fundamental principle in the law of 
mortgages generally, that fixed legal rights 
acquired under a mortgage cannot be im- 
paired by any equities subsequently arising. 
And the earlier cases bearing on railroad 
mortgages applied with much strictness the 
maxim of the common law qui prior est in 
tempore, prior est in jure.' Not until as late 
as 1878 was a judicial decision given in 
which the above rule was not recognized. In 
that year was decided the case of Turner v. 
Indianapolis, etc. R. Co.,? wherein Judge 
Drummond held that where a court through 
its receiver takes possession of a railroad at 
the request of mortgagees, and operates it 
for their benefit, certain classes of debts pre- 


1 8 Wood on Railroads, § 475a. 
2 8 Biss. (U. S.) 315. 
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viously incurred by the railroad will be paid 
by the court, notwithstanding the prior lien 
in favor of mortgage bondholders. The un- 
secured claims thus falling within the pre- 
ferred classes he announced as ‘‘all that 
could be fairly regarded as a part of the act- 
ual operating expenses of the road, whether 
for labor or supplies, in their various forms.’’ 
In 1879 the question came before the United 
States Supreme Court in Fosdick v. Schall,* 
which substantially affirmed the principle 
laid down in the opinion just mentioned. 
Since that case, the courts have universally 
recognized the equity in favor of claims for 
operating expenses incurred during the re- 
ceivership and for a reasonable period prior 
thereto.4 The grounds upon which such al- 
lowance of priority to unsecured claims has 
been justified may be succinctly stated as fol- 
lows: First. Necessity, arising out of the pecu- 
liar nature of railroad property and the quasi- 
public character of such corporations. Looked 
at even from the point of view of the bond- 
holders alone, the absolute necessity of keep- 
ing the railroad a ‘‘going concern’’ is appar- 
ent. ‘‘It is indispensable,’’ says Jenkins, 
J., in Farmers’ Loan & Trust Co. v. Green 
Bay, etc. R. Co.,° ‘‘to the preservation of 
the propevty and its maintenance, that it 
should be operated.’’ In Miltenberger v. 
Logansport R. Co.,° Blatchford, J., says: 
‘*Many circumstances may exist which make 
it necessary and indispensable to the business 
of the road and the preservation of the prop- 
erty, for the receiver to pay pre-existing 
debts of certain classes out of the earnings 
of the receivership or even the corpus of the 
property, under the order of the court with a 
priority of lien. 

Second. The general principle that 
he who comes into equity must do 
equity. Says Chief Justice Waite in Fosdick 
v. Schall:’ ‘‘The mortgagee has his strict 
rights which he may enforce in the ordinary 
way. Ifhe asks no favors he need grant 
none. But if he calls upon a court of chanc- 
ery to put forth its extraordinary powers and 
grant him purely equitable relief he may, 

399 U.S. 2385. 

4 Kneeland y. Brass Foundry Co., 140 U. S. 592; Mil- 
tenberger v. Logansport R. Co., 106 U. S. 286; Union 
Trust Co. v. Souther, 107 U. S. 591; Thomas vy. Peoria, 
etc. R. Co., 36 Fed. Rep. 817. 

5 45 Fed. Rep. 664. 

6 106 U. S. 286. 

799 U.S. 235. 





with propriety, be required to submit to the 
operation of a rule which always applies in 
such cases and do equity in order to get 
equity.’’ The cases also ground the rule 
upon other general principles of equity. For 
instance, it isa well known fact that railroads 
do not pay cash for wages, supplies and traf- 
fic balances due connecting lines, and since it is 
necessary for the public interest and likewise 
beneficial to the bondholders themselves that 
such road should be operated, it is assumed 
that bondholders impliedly assent to the pay- 
ment of such debts. Then again the rule is 
justified by the application of the doctrine of 
estoppel, arising from the fact that bond- 
holders upon default in payment of interest 
rarely proceed at once to forclose their mort- 
gages or take possession of the road, but in- 
stead permit the company to continue in con- 
trol after such default and insolvency is 
notorious. It is considered that under such 
circumstances necessary operating expenses 
may be fairly held to have been contracted 
on the credit of the mortgage and for their 
benefit. And again, the income of a rail- 
road company is pledged to the payment of 
its current expenses and the use of any part 
of the earnings by the managers for the pay- 
ment of the interest due to mortgage credit- 
ors or for making permanent improvements, 
to the property, would be a diversion of the 
fund, and has been so held in many cases, 
wherein the courts have regarded it as equi- 
table that such funds so diverted should be 
restored.® 

The question, what are ‘‘operating ex- 
penses,’’ which are thus to be given priority 
over mortgage debts, has been pretty well 
settled by the courts. They include all taxes,” 
the wages of all employees, officers and 
agents employed in operating the road," the 
cost of materials and supplies furnished when 
necessary to keep the road in a condition to 


be operated,” and the balances due to con- 

8 Union Trust Co. y. Souther, 107 U. 8.591; Burn- 
ham v. Bowen, 111 U. 8. 776. 

® Metropolitan Trust Co. v. Tonawanda, ete. R. Co., 
40 Hun (N. Y.), 89; Fosdick v. Schall, 99 U. 8S. 285; 
Thomas v. Peoria, ete. R. Co., 36 Fed. Rep. 381. 

10 Georgia vy. Atlanta, etc. R. Oo., 3 Woods (U.8.), 
434; Central Trust Co. v. New York, ete. R. Co., 110 
N. Y. 250; Stevens v. N. Y., ete. R. Co., 13 Blatchford 
(U. S.J, 104. 

U Calhoun vy. St. Louis, ete. R. Co., 14 Fed. Rep. 9; 
Finance Co. vy. Charleston, ete. R. Co., 49 Fed. Rep. 


12 Poland y. Louisville Valley R. Co., 52 Vt. 144; 
Burnham y. Bowen, 111 U. 8. 776. 
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necting lines on account of the transportation 
of, through freights and passengers.” In the 
first of the cases last cited the Supreme Court 
of the United States approved the action of a 
lower court in authorizing its receiver to pay, 
in preference to the mortgage indebtedness, 
amounts due for materials and repairs and 
for ticket and freight balances due to other 
roads before the receivership, the court ob- 
serving that in view of the consequences both 
to the company and to the public, involved in 
the breaking off of traffic relations which 
must ensue on a failure to pay freight and 
ticket balances to connecting lines, the pay- 
ment of such claims ‘‘may well be placed in 
the category of payments made to preserve 
the property.’’ The same point as to the 
propriety of preferring payment of traffic 
balances is made by Jenkins, J., in Farmer’s 
Loan & Trust Co. v. Green Bay, etc. R. Co. 
In Farmer’s Loan & Trust Co. v. Vicksburg, 
M. R. Co.,” it was held that the class of 
debts to be so preferred includes the payment 
of taxes on the property, salaries of the offi- 
cers and employees of every grade employed 
in the operation of the railroad, for materials 
and supplies furnished necessary to put and 
keep the railroad and the necessary rolling 
stock in a safe condition for the transporta- 
tion of person and property, all ticket and 
freight balances due to other railroads and 
lines of transportation—in a word, whatever 
may be necessary in the successful mainte- 
ance and operation of the railroad. In Easton 
vy. Houston, ete. R. Co.,!® the court, upon 
the subject of the payment of traffic balances, 
approved and followed the Miltenberger case 
heretofore cited, remarking that ‘‘such traffic 
balances have been put upon the special foot- 
ing that the payment of them operated as a 
specific advantage to the property.’’ In the 
very recent cases of Farmer’s Loan & Trust 
Co. v. Kansas City, W. & N. W. R. R. Co.,” 
the rule as applicable to traffic balances was 
in terms recognized by the court and the de- 
cree of appointment of the receiver provided, 
among other things, for the payment of all 
debts ‘‘for ticket and freight balances.’’ A 


13 Miltenberger v. Logansport, ete. R. Co., 106 U. S. 
286; Farmer’s Loan & Trust Co. v. Vicksburg, ete. R. 
Co., 33 Fed. Rep. 778; Easton v. Houston, ete. R. Co., 
38 Fed. Rep. 12. 

14 45 Fed. Rep. 664. 

5 33 Fed. Rep. 778. 

16 38 Fed. Rep. 12. 

7 53 Fed. Rep. 182. 





contrary view was taken in an early case, 
where the court held that claims on the com- 
pany for balances due on through transporta- 
tion were mere open accounts and entitled to 
no preference whatever. But this case is no 
longer authority. It may be said, though the 
exact point does not seem to have occurred 
to any of the courts, that there is an especial 
and an appropriate equity in giving prefer- 
ence to claims for traffic balances, over a 
mortgage. Money due on such accounts is 
in the nature of money collected-and not paid 
over, is in fact a trust fund for the benefit of 
the road to whom it is due, a trust fund 
which should be zealously guarded and pro- 
tected, and bondholders who come into equity 
asking for the interposition of its strong arm, 
should not, at the same time, be permitted 
to withhold or benefit by that which in good 
conscience belongs wholly to another, and 
never should have been mingled with the 
general funds of the railroad company. It 
has been held that ‘‘operating expenses’’ 
include the rental of cars used on the road," 
and the payment of the salary of an attorney 
which falls due within a short time prior to 
the receivership.” The services of an at- 
torney are very properly considered neces- 
sary to the proper protection and adminis- 
tration of the affairs of the company.” 
Claims against the railroad, company for 
damages to passengers or to property shipped 
over the road, cannot be considered as 
operating expenses so as to be entitled to 
payment by the receiver under a decree di- 


recting him to pay claims for operat- 
ing expenses accrued within a _ cer- 
tain period prior to the receivership.” 


Such claims are mere liabilities resulting 
secondarily from the operation of the road. 
The underlying principle for determining 
when a claim is entitled to priority and to be 
paid out of the receivership funds, is that it 
operated in a direct way, whén it arose, to 
the advantage of the mortgagees.” 

18 Jessup y. Atlantic, etc. R. Co., 3 Woods (U.§.), 
441, 

19 Thomas vy. Peoria, etc. R. Co., 36 Fed. Rep. 817. 

20 Finance Co. v. Charleston, C. & C. R. R. Co., 52 
Fed. Rep. 526. 

21 Blair v. St. Louis, ete. R. Co., 238 Fed. Rep. 521; 
Bound y. South Carolina R. Co., 48 Fed. Rep. 404. 

22 Wood on Railroads, p. 1994; Easton vy. Houston, 
etc. R. Co., 388 Fed. Rep. 12; Central Trust Co. y. 
Wabash, etc. R. Co. 28 Fed. Rep. 871. 

23 Pardeee, J., in Easton v. Houston, ete. R. Co., 38 
Fed. Rep. 12. But the rule is otherwise as to claims 
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Only such back debts as were contracted 
within a reasonable time previous to the ap- 
pointment of the receiver will be allowed 
priority.** No absolute rule as to what con- 
stitutes such reasonable time has been laid 
down. In some cases it has been held to be 
ninety days,” but the period usually adopted 
is six months.” Each case, however, must 
depend in large measure upon the discre- 
tion of the chancellor.” 

Lyne S. METCALFE, JR. 


for such damages where the injury was inflicted dur- 
ing the operation of the road by the receiver. Union 
Trust Co. vy. Illinois Midland R. Co., 117 U.S. 434. 

24 20 Amer. & Eng. Enc. of Law, p. 425; Thomas v. 
Peoria, ete. R. Co., 36 Fed. Rep. 808. 

2 Miltenberger v. Logansport, ete. R. Co., 106 U.S. 
286. 
26 Turner vy. Indianapolis, ete. R. Co ,8 Biss. (U. S.) 
315; Fosdick v. Schall, 99 U.S. 235; Union Trust Co. 
y. Illinois Midland R. Co., 117 U. 8. 434. 

27 Taylor v. Philadelphia, etc. R. Co.,7 Fed. Rep. 
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ELECTION OF REMEDIES. 


MILLER V. HYDE. 
Supreme Judicial Court of Massachusetts, June 19, 1894. 

Plaintiff brought trover aided by attachment of the 
converted property against defendant B and defend- 
ant C, to whom B had sold the property, and 
obtained judgment against B alone, and the 
property was seized under execution under such 
judgment. Before it was sold, C replevied the prop- 
erty, and the judgment remained unsatisfied: Held, 
net to divest plaintiff of title to the property, nor to 
estop her from bringing replevin to recover such 
property from one to whom C had _ intrusted it. 
Fields, C. J., and Knowlton and Holmes, JJ., dis- 
senting. 

Replevin by Louisa A. Miller, administratrix 
of the estate of Herbert W. Miller, deceased, 
against E. A. Hyde for the possession of a horse. 
From a judgment for defendant, plaintiff ap- 
peals. Judgment set aside. and judgment for 
plaintiff ordered. 

This is an actidn of replevin to recover pos- 
session ofa horse known as the “Bull.” The 
plaintiff is the widow and administratrix of the 
estate of Herbert W. Miller, late of Boston, Mass. 
The said Herbert W. Miller was by business a 
stable keeper, and was also interested in the 
trotting of horses. On or about July 12, 1890, 
the said Miller in his life-time intrusted to one 
George Bryden, of Hartford, Conn., a blank 
check to be used in the purchase of the said horse 
known as the ‘Bull,’ and a few days thereafter 
the said Bryden, as the agent and for the benefit 
of said Miller, purchased said horse. and paid 
for it with money obtained on said check. Said 
horse was kept, in company with other horses 
also belonging to said Miller, in a barn rented for 
that purpose by said Miller in Hartford, Conn., 
and there remained until demanded by the plaint- 





iff herein. The said Miller died in Boston, Sep- 
tember 14, 1890, and in the following November 
the plaintiff herein was duly qualified as the ad- 
ministratrix of his estate in Massachusetts and 
shonly thereafter, on or about the 13th day of 
November. 1890, she went to Hartford, and made 
a demand on said Bryden for said horse, but 
Bryden refused to deliver the horse, and claimed 
to own a half interest therein. The affairs of the 
said Miller were found to be in great confusion, 
and the plaintiff was without means of her own, 
and was harassed by lawsuits in Boston, but in 
due course of time she was appointed adminis- 
tratrix of the estate of said Miller in Hartford 
county, Conn., by the Probate Court of said 
county, and, shortly after, his estate was declared 
insolvent by said Probate Court. Meantime, on 
orabout March 31, 1891, the said Bryden sold 
said horse, the **Bull,’’ as his own property, to 
Joseph C. Davenport, of Hartford, Conn., and 
Ada L. Hyde, of Brookline, Conn., for the sum 
of $1.500, and gave a bill of sale of said horse to 
the said Davenport and Hyde, and the said 
Davenport gave to the said Bryden bis check for 
$1,285, which check was duly paid. In Novem- 
ber, 1891, after her appointment as administra- 
trix in said Hartford county, the plaintiff being 
a stranger in Connecticut, and being unable to 
furnish a bond in Connecticut sufficient to enable 
her to replevin said horse, brought an action for 
the conversion of said horse against the said 
Bryden and Joseph C. Davenport, E. A. Hyde 
and John Shillinglaw, the horse being then in 
the possession of said three last-named defend- 
ants, and said horse was attached in said suit, 
Said action was brought to trial in the Court of 
Common Pleas of Hartford county at the March 
term of 1892, and the court found for plaintiff as 
against the defendant Bryden in the sum of $1,- 
000, fixing the date of conversion at the time of 
the demand on Bryden in November, 1890, and 
in favor of the defendants Hyde, Davenport. and 
Shillinglaw onthe ground that said three last- 
named defendants did not appear to have any- 
thing todo with said horse until some months 
after said conversion by said Bryden. The de- 
fendant Bryden was worthless and without prop- 
erty. Execution against him was taken out 
on said judgment by the said plaintiff, and placed 
in the hands of James R. Graham, a deputy 
sheriff for said Hartford county. After demand 
on said execution on said Bryden by said sheriff, 
which demand was not complied with, the said 
sheriff levied said execution by direction of the 
plaintiff's attorney on the said horse, the “Bull,” 
and proceeded to advertise said horse for sale at 
public auction. The said sheriff was in the act 
of selling said horse on said execution, but before 
it wassold iit was taken from him by John M. 
Foote, Jr., a deputy sheriff of said county, under 
a writ of replevin in favor of the said Joseph C. 
Davenport, which suit of replevin at the time 
of the bringing of this suit was still pend- 
ing in said Hartford county. Conn. The said 
Davenport gave bond in said replevin suit, and 
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took possession of the said horse, the “Bull,” 
and later,in August, 1892, intrusted him to the 
said E. A. Hyde, who brought the horse to Mas- 
sachusetts, and entered it in his own name for 
the races of Mystic Park, in Medford, Mass., and, 
while said horse was at said Mystic Park, he was 
replevied by the plaintiff herein under a replevin 
writ directed to the said Hyde. The judgment en- 
tered against said Bryden in favor of the plaint- 
iff as aforesaid has not been satistied. 

BARKER, J.: The plaintiff may maintain re- 
plevin if she is the owner of the horse, and if 
she is not estopped from asserting her owner- 
ship against the defendant. As administratrix 
of her husband's estate, she was the owner when 
she brought trover in Connecticut against Bry- 
den, the bailee who had wrongfully usurped do- 
minion and sold and delivered the horse to 
Davenport. As the horse was in Connecticut 
and the action of trover was in the courts of that 
State, the effect of the suit upon her title would 
be determined by the law of the forum. But as 
the law of Connecticut is not stated as an agreed 
fact, we must apply our own. Whether a plaint- 
iff's title to the chattel is transferred upon the 
entry in his favor of judgment in trover has not 
been decided by this court. Assuming that, in 
early times, title to the chattel was transferred 
to the defendant upon the entry of judgment for 
the plaintiff in trover, at present a different doc- 
trine is generally applied, and it is now com- 
monly held that title is not transferred by the 
entry of judgment, but remains in the plaintiff 
until he has received actual satisfaction. See 
Atwater v. Tupper, 45 Conn. 144; Turner v. 
Brock, 6 Heisk. 50; Lovejoy v. Murray, 3 Wall. 
1; Ex parte Drake,5 Ch. Div. 866; Brinsmead v. 
Harrison, L. R.7C. P. 547; 1 Greenl. Ev. § 533, 
and note. And the law has been commonly so 
administered by our own trial courts. We think 
this doctrine better calculated to do justice, and 
see no reason why we should not hold it to be 
law. Whenever the title passes, as there has been 
no sale or gift and no title by prescription or by 
possession taken upon abandonment by the true 
owner, the transfer is made by his inferred elec- 
tion to recognize as an absolute ownership the 
qualified dominion wrongfully assumed by the 
defendant. The true owner makes no release in 
terms and no election in terms to relinquish his 
title; but the election is inferred by the law, to 
prevent injustice. Formerly this election whs 
inferred when judgment for the plaintiff was en- 
tered, because his damages, measured by the 
value of the chattel and interest, were then au- 
thoritatively assessed, and the judgment brought 
to his aid the power of the court to enforce its 
collection out of the wrong-doer’s estate or by 
taking his person; and this was deemed enough 
to insure actual satisfaction. If so, it was just to 
infer that when he accepted these rights he 
elected to relinquish to the wrong-doer the full 
ownership of the chattel. An election was not 
inferred when the suit was commenced, although 





the plaintiff then alleged that the defendant had 
converted the chattel, and although the writ 
might contain a capias; because owing to the un- 
certainties attendant upon the pursuit of remedies 
by action, 1t was not just to infer such an election 
while ultimate satisfaction for the wrong was but 
problematical. Forms of action are a means of 
administering justice rather than an end in them- 
selves. When it is seen that the practical result 
of a form of action is a failure of justice, the courts 
will make such changes as are necessary to do 
justice. If the entry of judgment in trover 
usually gave the judgment creditor but an empty 
right, it was not just to infer that upon acquir- 
ing such a right he relinquished the ownership of 
the chattel, and the rule that required the infer- 
ence to be then drawn was properly changed. 
The ground for inferring such an election was 
that upon the entry of judgment he acquired an 
effectual right in lieu of his property, and the 
doctrine that, without some actual satisfaction, 
the inference of an election would not be drawn 
has been shown by experience to be necessary to 
the administration of justice, and has been gen- 
erally acted upon, and the modern rule adopted 
that the plaintiff’s title is not transferred by the 
entry of judgment, but is transferred by actual 
satisfaction. ‘Trover is but a tentative attempt to 
obtain justice for a wrong, and until pursued so 
far that it has given actual satisfaction, ought 
not tobar the plaintiff from asserting his title. 
The present doctrine is consistent with the gen- 
eral principle stated by Lord Ellenborough in 
Drake v. Mitchell, 3 East, 251, and quoted in 
Vanuxenm vy. Burr, 151 Mass. 386, 389, 24 N. E. 
Rep. 773, as approved in Lord v. Bigelow, 124 
Mass. 185, that ‘ta judgment fecovered in any 
form of action is still but a security for the orig- 
inal cause of action until it be made productive 
in satisfaction to the party.’? Whether the holder 
of an unsatisfied judgment in trover can, without 
a fresh taking, maintain replevin against the 
same defendant, or is restricted to one action 
against the same person fora single tort, we do 
not now decide. See Bannett v. Hood, 1 Allen, 
47; Trask vy. Railroad Co., 2 Allen, 331; Bliss v. 
Railroad Co. (Mass.), 36 N. E. Rep. 65. If he is 
so restricted, it is not because the ownership of 
the chattel has been transferred. But the pres- 
ent plaintiff has done more than to take judg- 
ment in trover. In her action of trover she 
caused the horse to be attached as property of 
Bryden, and, since obtaining judgment, she 
has caused the horse to be seized in exe- 
cution on the judgment as his property, and 
to be kept and offered for sale on the execution 
until, as it was about to be sold, it was replevied 
by Davenport from the officer in a suit between 
them which is still pending in Connecticut. That 
suit is nota bar to this action, because it is not 
between the same parties. White v. Dolliver, 
113 Mass. 400; Newell v. Newton, 10 Pick. 470. 
But we must still inquire whether, assuming that 
the plaintiff's property in the horse was not 
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transferred by her judgment in trover, it was 
transferred by that judgment taken in connec- 
tion with the facts of the attachment and levy, 
and also whether she is estopped by the attach- 
ment and the levy from asserting her title in this 
action. 


In the first place, the doctrine that a mortgagee 
of personalty who attaches the mortgaged goods 
on awrit against the mortgagor cannot after- 
wards enforce his mortgage is notin point. The 
mortgagee is not the owner, but has merely a 
lien, and may well be held to relinquish that lien 
when by the attachment he establishes another. 
But if the plaintiff has actual ownership, and thus 
the full right to do with his own property as he 
may choose, merely procuring it to be attached 
on mesne process, or seized on execution as the 
property of another, does not work a change of 
ownership. The owner does not sell or give 
away his goods. In cases which are likely to oc- 
casion such conduct there usually is, as in the 
present case, a disputed title; and it is with the 
hope of avoiding litigation over it that the real 
owner consents that the chattel shall for a special 
purpose only be treated as the property of an- 
other. This is ‘consistent with an intention 
ultimately to assert title should circumstances 
render it desirable for him so to do;*’ and he may 
well wait to see the issue, which may be such as 
to avoid the litigation of the question of title. 
See Edmunds v. Hill, 133 Mass. 445, 446; Bur- 
sley v. Hamilton, 15 Pick. 40, 43; Johns vy. 
Church, 12 Pick. 557; Mackay v. Holland, 4 
Mete. (Mass.) 69, 74; Dewey v. Field, Id. 381, 
384. Nor is there any good reason why sucha 
use of his own property by a plaintiff in trover 
should be held to divest him of his ownership 
when it would not have that effect in other forms 
of action. In trover he is in legal effect assert- 
ing by his suit that the title is and will remain in 
himself until he receives satisfaction on a judg- 
ment, and his subjection of the chattel to attach- 
ment or to seizure on execution is simply a use 
which he chooses to make of his own property, 
which does not divest him of title, or hamper 
him in the subsequent assertion of his ownership 
except by the rules of estoppel. The case of Ex 
parte Drake, above cited, is an authority to the 
point that a plaintiff who has brought an action 
of detinue, and taken judgment both for the de- 
tention and the value of the chattel, and has also 
proved his judgment in bankruptcy after having 
had the chattel seized on execution as the de- 
fendant’s property, may nevertheless assert his 
ownership and have process to restore to him 
the chattel in specie. In such cases courts look to 
substance rather than form, and do not by infer- 
ring an election or a waiver deprive of his 
property a plaintiff who has unfortunately re- 
sorted to some futile method of procuring re- 
dress. In the present case, Davenport had 
bought the horse of Bryden before the attach- 
ment was made, and therefore the attachment 
was a denial of his ownership as well as an as- 





sertion of her own title by the plaintiff. The 
natural construction to be put upon her conduct 
in attaching and beginning a levy upon her own 
horse as the property of Bryden in a suit assert- 
ing her ownership is that, while she contended 
that in fact the horse was her own, she consented 
that, if litigation with Davenport as to the true 
state of title could be avoided by so selling the 
horse that the proceeds of the sale should be ap- 
plied upon her claim for damages, she would in 
that event no longer assert her paramount title. 
Her implied offer not having been accepted, and 
Davenport having rendered impossible the ac- 
complishment of her plan to avoid further litiga- 
tion, she could thereupon say that all which had 
gone before was provisional upon the com- 
pletion of the levy, and could enforce her right 
of property by any proper action against Daven- 
port, or any one who might thereafter take 
wrongful possession of her horse, unless barred by 
the rules of estoppel. 

Upon the question of estoppel, it is material to 
the decision of the present case to consider only 
whether she is estopped as to the present defend- 
ant or his principal, Davenport. Whether she 
has rendered Bryden or the officer who made the 
attachment or the levy in the Bryden suit liable 
to costs, expenses, or chance of loss is not mate- 
rial upon the question whether she is barred by 
the doctrines of estoppel from maintaining the 
present action. She is now prosecuting one of 
several successive wrong-doers for afresh inter- 
ference with the possession of her property. and 
neither the present defendant, Hyde, nor Daven- 
port, for whom he claims to be acting as agent, 
has done or suffered anything or been put to any 
liability by reason of which the plaintiff should 
be estopped from asserting her title. Upon the 
facts, Davenport, in taking the horse in replevin, 
did not rely upon the Bryden attachment or levy. 
but acted in denial of their validity; and Hyde is 
notshown to have been influenced by them in 
consenting to become Davenport’s agent in keep- 
ing the horse, or in any manner. Neither is 
shown to have changed his position or course of 
conduct, relying upon the plaintiff's action in 
causing the attachment or the levy, and she is 
not estopped by it from maintaining the present 
action. In the opinion of a majority of the court. 
the result must be: Judgment set aside, and 
judgment for plaintiff ordered. 


NorrE.—The fact that three of the judges of the 
court dissent from the conclusion of the majarity in 
the principal case, reveals the extreme nicety of the 
question involved. "he dissenting opinions of Knowl- 
ton and Holmes, JJ., are plausible and able. We re- 
gret that we have not the space to publish both in 
full. In lieu, however, we will undertake to give our 
readers a substantial resume of the dissenting opinion 
of Holmes, J. He says that he is of opinion “that the 
plaintiff ought to be barred in this action by her re- 
covery of judgment in trover for the same horse. I 
am aware that the doctrine that title passes by judg- 
ment without satisfaction is not in fashion, but I 
never have been able to understand any other. It ha 
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always seemed to me that one whose property has 
been converted has an election between two courses, 
—that he may have the thing back, or he may have its 
value in damages, but that he cannot have both; that 
when he chooses one he necessarily gives up the other; 
and that by taking a judgment for the value he does 
choose one conclusively. He cannot have a right to the 
value of the thing, effectual or ineffectual, and a right 
to the thing, at the same time. The defendant is es- 
topped by the judgment to deny the plaintiff’s right 
to the value of the thing. Usually, estoppels by judg- 
ment are mutual. It would seem to follow that the 
plaintiff also is estopped to deny his right to the value 
of the thing, and therefore is estopped to set up anin- 
consistent claim. In general, an election is deter- 
mined by judgment. Butler v. Hildreth, 5 Mete. 
(Mass.) 49; Bailer vy. Hervey, 135 Mass, 172, 174; Vul- 
eanite Co. vy. Caduc, 144 Mass. 85, 86, 10 N. E. Rep. 
$83; Raphael v. Reinstein, 154 Mass. 178, 179, 28 N. E. 
Rep. 141. I know of no reason why a judgment should 
be less conclusive in this case than any other. Of 
course, [am speaking of a judgment for the value of 
the chattel, not for one giving nominal damages for 
the taking. The argument from election is adopted 
in White vy. Philbrick, 5 Greenl. 147, 150, which, so far 
as I know, is still the law of Maine, notwithstanding 
the remark in Murray v. Lovejoy, 2 Clif. 191, 198, Fed. 
Cas. No. 9,968. See, also, Shaw, C. J., in Butler v. 
Hildreth, 5 Mete. (Mass.) 49, 53. 

The most conspicuous cases which have taken a dif- 
ferent view speak of the hardship of a man’s losing 
his property without being paid for it, and sometimes 
cite the dictum in Jenk. (4th Cent.) Case 88, ‘Solutio 
pretti emptionis loco habetur,’ which is dogma, not 
reasoning, or, if reasoning, is based on the false anal- 
ogy of asale. But they leave the argument which I 
bave stated unanswered, not, as I think, because the 
judges deemed it unworthy of answer, or met by par- 
amount considerations of policy, but because they did 
not have either that, or a clue to the early cases, be- 
fore their mind. Lovejoy v. Murray, 3 Wall. 1, 17; 
Brinsmead vy. Harrison, L. R. 6 C. P. 584, 587, L. R.7 
C. P. 547, 554. It is not the practice of the English 
judges to overrule the common law because they dis- 
approve it, and to do so without discussion. In Brins- 
mead y. Harrison, Mr. Justice Willes thought he was 
proving that the common law always had been in ac- 
cord with his position. So far as the question of pol- 
icy goes, it does not seem to me that the possibility— 
it is only the possibility—of an election turning out to 
have been unwise is a sufficient reason for breaking 
in upona principle which must be admitted to be 
sound on the whole, and for overthrowing the doc- 
trine of the common law by a judicial fiat. I am not 
informed of any statistics which establish that judg- 
ments for money usually give the judgment creditor 
only an empty right. 

That the view which I hold is the view of the com- 
mon law, I think, may be proved by considering what 
was the theory on which the remedies of trespass and 
replevin were given. In Y. B. 19 Hen. VI. 65, pl. 5, 
Newton says: ‘If you had taken my chattels, it is at 
my choice to sue replevin, which shows that the 
property is in me, or to sue a writ of trespass, which 
shows that the property is in the taker; and,so it is at 
my will to waive the property or not.’ In 6 Hen. VII. 
8, pl. 4, Vavisor uses similar language, and adds: 
‘And so tit is of goods taken. One may divest the 
property out of himself, if he will, by proceedings in 
trespass, or demand property by replevin or writ of 
detinue,’ if he prefers. There is no doubt that the 
old law was that replevin affirms property in the 





plaintiff, and trespass disaffirms it, and that the 
plaintiff has election. Bro. ‘Trespass,’ pl. 134; 18 
Vin. Abr. 69e; Anderson and Warberton, JJ., in 
Bishop v. Montague, Cro. Eliz. 824. The proposi- 
tion is made clearer when it is remembered that a 
tortious possession—at least, if not felonious—carried 
with it a title by wrong, in the case of chattels, as 
well as in the case of a disseisin of land, as appears 
from the page of Viner just cited, and has been shown 
more fully by the learned researches of Prof. Ames. 
3 Harv. Law Rey. 23. See Jd. 326. I do not regard 
that as a necessary doctrine, or as the lawof Massa- 
chusetts; but it was the common law, and it fixed the 
relations of trespass and replevin to each other. 
Trespass, and, on the same principle, trover, proceed 
on the footing of affirming property in the defendant, 
and of ratifying the act of the defendant which al- 
ready has aflirmed it. I do not see on what other 
ground a judgment for the value can be justified. If 
the title still is in doubt, or remains in the plaintiff, 
the defendant ought not to be charged for anything 
but the tortious taking. Again, cannot the plaintiff 
take the converted chattel on execution? And on 
what principle can he do so, if it does not yet be- 
long to the defendant? 

I say but a word as to the practical difficulties of the 
prevailing rule. No doubt they can be met in one 
way or another. Suppose the plaintiff, after judg- 
ment, were to retake the chattel by his own act. It 
would strike me as odd to say that this satisfied the 
judgment, and as impossible to say that it satisfied 
the whole judgment, which was for the tort, as well 
as for the value of the property. Yet, on the view 
which I suppose, I presume that the judgment could 
not be collected. See Coombe v. Sansom, 1 Dowl. & 

t. 201. 

Itseems to me that the opinion which I hold was 
the prevailing one in England until Brinsmead vy. 
Harrison, supra; Bishop vy. Montague, Cro. Eliz. 824; 
Fenner, J., in Brown vy. Woooton, Cro. Jac. 73, 74, 
Yel. 67, Moore, 762; Adams v. Broughton, 2 Strange, 
1078, Andrews, 18,19, Buckland v. Johnson, 15 C. B. 
145, 157, 162, 168; Serjeant James Manning’s note to 
Barnett v. Branado, 6 Man. & G. 610. See Lamine v. 
Dorrell, 2 Ld. Raym. 1216, 1217. And I should add that 
I see arelic of the ancient and true doctrine in the 
otherwise unexplained notion that when execution is 
satistied the title of the defendant relates back to the 
date of the conversion. Hepburn v. Sewell, 5 Har. & 
J. 211; Smith y. Smith, 51 N. H. 571, 50 N. H. 212. 
Compare Atwater v. Tupper, 45 Conn. 144, 148. 

The only authorities binding upon u» are the an- 
cient evidences of the common law, as it was before 
the Revolution, and our own decisions. I have shown 
what I think was the common law. Our own decis- 
ions leave the question open to be decided in ac- 
cordance with it. Campbell vy. Phelps, 1 Pick. 62, 65, 
70; Bennett v. Hood, 1 Allen, 47. Many cases in other 
States are collected in Freem. Judgm. (4th Ed.) § 
237.” 
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1. ADVERSE POSSESSION—Deed.—A deed purporting 
to convey such interest as “M, agent for heirs,” has in 
land, is nota deed to the land, and therefore will not 
constitute a basis forthe five years limitation of ad- 
verse possession under a deed.—WILLIS Vv. BURKE, 
Tex.,27S. W. Rep. 217. 

2. APPEALS FROM JUSTICES — Amendment of Plead- 
ings.—A justice’s docket entry of, “Suit upon acc’t and 
contracts, for $161.55. Defendant pleads general de- 
nial,’—is a sufficient ‘‘brief statement” of oral plead- 
ings, under Rev. St. art. 1573, in connection with 
plaintiff's account filed, and it cannot be presumed 
that plaintiff did not plead an assignment ofthe ac- 
count to himself from his dissolved firm.—DavIis v. 
SORRENSON, Tex., 27S. W. Kep. 209. 

3. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A 
debtor conveyed lands to a trustee to sell, and apply 
the proceeds, to the payment of certain named credit- 
ors, the surplus to be returned to the grantor. Con- 
temporaneously he conveyed to the same trustee all 
his personal property, on condition that, if he should 
pay the debts recited within 10 days, the conveyance 
to be void, otherwise to remain in full force. Posses- 
sion was given at once,andthe deed authorized the 
trustee to collect or settle outstanding debts, and to 
handle the property so as to realize the most possible 
therefrom: Held,in an action by the trustee to fore- 
close, that the deeds were valid mortgages, and not an 
assignment, void under How. St. § 8739, prohibiting 
preferences in assignments.—AUSTIN Vv. FIRST NAT. 
BANK OF KALAMAZOO, Mich., 59 N. W. Rep. 597. 

4. ASSIGNMENT FOR CREDITORS—What Constitutes.— 
Where several chattel mortgages are made and de- 
livered simultaneously, covering all of the property 
of the mortgagor, to secure different creditors, leaving 
other creditors unsecured, such transaction does not 
constitute a voluntary assignment for the benefit of 
creditors, although there may have been an agreement 
among the mortgagees to share prorata in the proceeds 
of the mortgaged property.—SMITH V. PHELAN, Neb., 
59 N. W. Rep. 570. 

5. ASSIGNMENT OF DEBT.—Though an order by a 
creditor on a debtor’s agent be not a legal assignment 
of part of the debt, yet, where there is evidence to 
show that such was the intent of the creditor, and that 
it was so accepted by the agent, it should be left to the 
jury whether it was an equitable assignment.—CoL- 
LINS # ARMSTRONG Co. V. UNITED STATES INS. CO., 
Tex., 27S. W. Rep. 147. 





6. ASSUMPSIT—Money had and Received.—Where one 
member of a partnership induces a person, through 
false representations, to purchase an article from a 
third person, and the purchaser makesa cash pay- 
ment to such third person, who, after knowledge of 
the fraud, at the request ofthe purchaser, rescinds the 
sale, and, in asettlement with the partnership, cred- 
its it with the cash payment, the purchaser may re- 
cover the amount from the partnership, as money had 
and received.—COON v. ANDERSON, Mich., 59 N. W. 
Rep. 607. 

7. ATTACHMENT—Priorities.—Where a person, at the 
time he places a writ of attachment in the hands ofthe 
officer, tells him not to serve it unless some other per- 
son gets out an attachment, another writ, placed in 
the officer’s hands before such order is countermanded, 
will have priority.—FLORSHEIM BROS. DkY GOODS CO 
v. GEO. TAYLOR COMMISSION CO., Ark., 278. W. Rep. 
79. 

8. CARRIERS—Connecting Lines.—W here two or more 
common carriers, whose lines form a continuous line, 
establish joint or through tariffs of rates, they do not, 
by that alone, become joint carriers, nor any one of 
them become liable for the defaults of any other, but 
the carrier receiving goods for carriage over the con- 
tinuous line becomes agent for each to contract for 
carriage over their respective lines.—WEHMANN V. 
MINNEAPOLIS, ST. P. & S.S. M. Ry. Co., Minn., 59 N. 
W. Rep. 546. 

9. CARRIER—Conversion by Connecting Line.—A rail- 
road company that contracts forthe shipment of goods 
to apoint beyond its own line with one who knows 
that the goods must be delivered to a connecting line, 
with the agreement that, after the goods leave its road, 
it is to be held as a forwarder only, is not liable fora 
conversion of the goods by the connecting road.—Mc- 
EACHERAN V. MICHIGAN CENT. R. Co., Mich.,59 N. W. 
Rep. 612. 


10. CARRIERS — Passenger — Negligence.—Where a 
passenger ina Pullman car goes to the wash room 
while the car is in motion, and while steadying him- 
self by placing his handon what appea'ed tu him a 
plain wail, in order to dry his hands after washing, his 
hand is caught in a door as it is opened, which was due 
to the peculiar mechanism of the door, it is a question 
forthe jury whether the company was negligent in 
using adoor ofthat kind.—STURDIVANT V. FT. WORTH 
& D.C. Ry. Co., Tex., 278. W. Rep. 170. 

1l. CARRIERS — Trespassers. — One claiming that he 
was injured while riding on a freight train as a passen- 
ger must show that the railway company allowed such 
trains to carrv passengers. — TExas & P. Ry. CO. Vv. 
BLACK, Tex.,27S8. W. Rep. 118. 


12. CARRIERS OF GOODS+Cattle Shipment—Unreason- 
able Delay. — A contract for the shipment of cattle 
provided thatthe shipper should feed and water the 
cattle en route, and relieved the cariierfrom all liability 
except for negligence: Held, that an unreasonable 
delay in transportation relieved the shipper of the duty 
to feed and water such cattle, and cast it thereafter 
upon the carrier.—FT. WOTRH & D. C. Ry. Co. v. DaG- 
GETT, Tex., 27S. W. Rep. 186. 

18. CONSTITUTIONAL LAW—Drainage Act.—Hill’s Code, 
tit. 21,ch.1, providing for the construction of drains 
and ditches, only provides for compensation for prop- 
erty taken or damaged in cases where application is 
made therefor by the owner, and is therefore void, as 
in conflict with Const. art. 1, §16, providing that pri- 
vate property shall not be taken or damaged for public 
use without just compensation having been first made. 
—ASKAM V. KING County, Wash., 36 Pac. Rep. 1097. 

14. CONSTITUTIONAL Law — Protection of Railroad 
Employees. — Laws 1893, ch. 63, entitled ‘‘An act to 
compel street railway companies to protect certain of 
their employees from the inclemency of the weather,” 
is constitutional.—_STATE Vv. HOSKINS, Minn.,59N. W. 
Rep. 545. 

15. CONSTITUTIONAL LAaw—Regulation of Banks.—The 
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provisions of the constitution authorizing the organi- 
zation and control of banks of circulation do not limit 
the legislative power nor operate to prohibit the en 
actment of laws imposing reasonable regulations upon 
banks of deposit and discount. — BLAKER V. HOOD, 
Kan., 36 Pac. Rep. 1115. 

16. CONSTITUTIONAL Law — Taxation of Railroads.— 
The assessment for taxation of part of a railroad 
within a State, another part of which is in another 
State, no special circumstances existing to distinguish 


' between the conditions in the two States, by ascertain- 


ing the value of the whole line as asingle property, 
and then determining the value of that within the 
State, isnot a valuation of property out of the State. 
It is not necessary, in order to keep within State juris- 
diction, to treatthe part ofthe road within the State 
as an independent line, and place upon it only its value 
if operated separately. — CLEVELAND, C., C. & ST. L. 
Ry. Co. v. Backus, U.S. 8S. C., 148. C. Rep. 1122. 

17. CONTRACTS—Alteration.—Where plaintiff agreed 
to sell logs to defendant, to be delivered at defendant’s 
mill, and subsequently they agreed that those then in 
the river should be accepted where they were, witha 
certain reduction from the price, and defendant took 
possession under such arrangement,the second con- 
tract abrogates the first, and is to be treated as though 
there had been no other contract. — TINGLEY Vv. FAIR 
HAVEN, Wash., 36 Pac. Rep. 198. 

18. CONTRACT—Construction.—Defendant, a patentee 
of an invention relating to shoes, appointed plaintiff 
its sole agent for their sale ina certain territory, and 
agreed that he should havethe exclusive sale of the 
shoes in said territory, and also that it would protect 
him from all infringements and infringement suits: 
Held, that defendant was not liable for damages on 
account of sale made in said territory by a person who 
purchased the shoes outside of said territory, but not 
from an agent of defendant.—WIGGIN V. CONSOLIDATED 
ADJUSTABLE SHOE CO., Mass., 37 N. E. Rep. 752. 


19. CONTRACT— Defense of Insanity.—The defense of 
insanity may be interposed to an action upon acon 
tract without restoring what the insane person received 
thereunder, in cases where the ability does not remain 
of restoring what was received, in specie.—REA V. 
BISHOP, Neb., 59 N. W. Rep. 555. 

20. CONTRACT — Illegal Contract — Procurement of 
Testimony.—A contract by which a party to a suit em 
ploys another to search for witnesses, and to ascertain 
the names of persons acquainted with the facts and 
circumstances of the case, and to procure such other 
testimony as will secure a verdict in his favor, is void 
as against public policy.—QUIRK V. MULLER, Mont , 36 
Pac. Rep. 1077. 


21. CONTRACTS—Performance of Conditions. — A note 
setting out that, in consideration thatthe B&C Ry. 
Co. will build from B to C. via M, the maker wil! pay a 
certain sum upon the first arrival of a regular passen- 
vertrain atM from C overthe road of said company 
by a certain date, is payable on the timely commence- 
ment of regular passenger service from C to M, though 
nothing has been done onthe line from M to B except 
to survey it.—GARDNER V. BURCH, Mich., 59 N. W. Rep. 
613. 

22. CONTRACTS—Restraint of Trade.—A contract be- 
tween an ice manufacturer and a brewer whereby the 
former agrees to sell the latter all the ice he needs, the 
brewer not to retail ice nor sell to retailers, is not in- 
valid, there being nothing in it toshowthat the brewer 
did, or intended to, make and sell ice.—CrysTaL ICE 
MANUF'’G CO. V. SAN ANTONIO BREWING ASS’N, Tex , 27 
S. W. Rep. 210. 

23. CONTRACT SIGNED BY AGENT—Recovery against 
Principal.—A written non-negotiable contract, though 
signed only by an agent, may be pleaded as the con- 
tract of his principal, as evidence is admissible to show 
that it was executed in the business of the principals 
with intent to bind them.—BUTLER V. MERCHANT, Tex., 
27S. W. Rep. 193. 





24. CONVERSION.—Plaintiff purchased a building on 
land which he thereafter leased from theowner. By 
the terms of the lease, he could remove all bnildings 
from the land at its expiration. Defendant purchased 
the land while the building was still the:e: Held that, 
on defendant’s refusing to permit plaintiff to remove 
the building, he could recover for a conversion there- 
of.—OSBORN V. POTTER, Mich., 59N. W. Rep. 606. 


25. CONVERSION — Evidence — Property on Leased 
Land.—H leased her farm to defendant, and afterwards 
sold straw thereon belonging to her to plaintiff, “to be 
drawn as he needed it, and at a suitable time.” After 
plaintiff had removed some of the straw, defendant 
refused to let him remove any more, and burned what 
was left: Held, that plaintiff hada right to remove 
the straw at a reasonable time, and that it was forthe 
jury to decide whether defendant, by burning it and 
refusing to let plaintiff remove it, had converted the 
straw.—BURGESS V. ISHERWOOD, Mich., 59 N. W. Rep. 
602. 


26. CORPORATION—Receivers—Unpaid Subscriptions— 
Notice.—Under Hill’s Code, § 1507, providing that in all 
cases notice of each assessment shall be given stock- 
holders by publication, a stockholder is entitled to no- 
tice of the assessment and an opportunity to pay it 
before an action can be brought against him to re- 
cover the amount of the call.—ELDERKIN V. PETERSON, 
Wash., 36 Pac. Rep. 1089. 


27. CORPORATION—Stockholder’s Liability.—The stat- 
utory liability of stockholders for corporate debts can- 
not be enforced in insolvency proceedings against the 
corporation under tlie act of 1881, but pending such in- 
solvency proceedings the creditor may bring an action 
to enforce that liability under Gen. St. 1878, ch. 76, § 17, 
in which the court may at once determine the maxi- 
mum liability of each stockholder, and await the re- 
sult of the insolvency proceedings to ascertain now 
much of it shall be enforced by execution.—OLSsONn Vv. 
STATE BANK, Minn., 59 N. W. Rep. 635. 


28. COUNTIES—Election—Canvass.—The decision of 
the board of supervisors in canvassing and determin- 
ing the vote on the question of the removal of the 
county seat is conclusive, no judicial review being pro- 
vided by law.—PINKERTON V. STANNIGER, Mich., 59 N. 
W. Rep. 611. 

29. CoUNTIES—Records of Supervisors—Amendment. 
—Where the clerk of the board of supervisors fails to 
sign the record of such board, in which appears the 
equalization and apportionment of taxes, when it is 
made, he may amend the record by signing it after he 
retires from office and becomes deputy clerk of the 
board, and before the rights of third persons inter- 
vene.—SHELDON V. TOWNSHIP OF MARION, Mich., 59 N. 
W. Rep. 614. 


30, COVENANT—Against Incumbrances.—In an action 
for breach of warranty against incumbrances, where 
defendant sets up that the land had been already lost 
to plaintiff by asale under his own mortgage, before 
it was sold for the taxes which defendant had left de- 
linquent, but the decree foreclosing the mortgage 
provides for the redemption, plaintiff may show a sat- 
isfaction of the mortgage entered pending the trial.— 
ALEXANDER V. BRIDGEFORD, Ark., 27 S. W. Rep. 69." 

31. CRIMINAL EVIDENCE — Homicide. — Where the 
theory of the State is that M was the aggressor ina 
fight with deceased, and that after the first shooting 
defendant took a hand in it, evidence of preparations 
and threats made by M prior thereto are admissible to 
show that he was the aggressor, though there had 
been no conspiracy between him and defendant.— 
CLINE V. STATE, Tex., 27S. W. Rep. 128. 


32. CRIMINAL EVIDENCE—Homicide—Dying Declara- 
tions.—Mr. and Mrs. L were wounded on the same 
night and in the same building, from which they both 
died. The State offered to prove by F that, about 
three weeks after the murder of Mr. L, Mrs. L told F 
she must die; that the murderer of her husband was a 
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negro; and that-defendant looked like the same man. 
Defendant was on trial only forthe murder of Mr. L: 
Held not admissible, under article 748, Code Cr. Proc., 
which provides that the dying declarations of a de- 
ceased person are admissible against a defendant 
charged with the homicide of such deceased person.— 
RADFORD V. STATE, Tex., 27S. W. Rep. 143. 

33. CRIMINAL LAW — Amendment of Record.— The 
record ina criminal ease which, through the negli- 
gence of the clerk, fails to show that defendant was 
present at all times during the trial, may be amended 
to show such fact,on the testimony ofthe clerk and 
sheriff, after defendant had sued out a writ of error, 
and ata subsequent term.—HOFFMAN V. STATE, Wis., 
59 N. W. Rep. 588. 

34. CRIMINAL LAw—Costs.—Under Const. art. 10, § 10, 
which provides that “the board of supervisors shall 
have exclusive power to fix compensation for all serv- 
ices rendered and adjust all claims against their re- 
spective counties, and the sum so fixed shall not be 
subject to appeal,’ the court to which a prosecution 
is removed by the attorney appointed to defend has 
no power to fix the compensation the attorney shall 
receive under How. Ann. St. § 9046.—PEOPLE Vv. HANI- 
FAN, Mich., 59 N. W. Rep. 611. 

85. CRIMINAL LAW—Extortion by Officer.—An indict- 
ment under Rev. St. 1881, § 2018 (Rev. St. 1894, § 2105), 
against an officer, for receiving excessive fees, must 
allege that the fees were claimed to be due as fees for 
official services.—STATE Vv. ODEN, Ind., 37 N. E. Rep. 
731. 

36. CRIMINAL Law — Homicide— Self-Defense.—De- 
fendant having testified that deceased threw his hand 
behind him, as if to draw a weapon,a charge that 
if deceaged did so, and defendant had reasonable 
grounds to believe—viewed from his standpoint—that 
he was in danger of his life, or of serious bodily in- 
jury, he should be acquitted, though no such danger 
existed, was sufficient upon the subject of self-defense, 
and it was not necessary to instruct that defendant 
need not retreat.—SMITH vV. STATE, Tex., 278. W. 
Rep. 187. 

87. CRIMINAL LAw—Incest—Accomplice.—Defendant 
may be convicted of incest with his daughter on her 
uncorrobated testimony; she, though consenting, not 
being an accomplice.—WHITAKER V. COMMONWEALTH, 
Ky., 275. W. Rep. 83. 

38. CRIMINAL LAW — Receiving Stolen Goods.—On a 
prosecution for receiving stolen property, in the ab- 
.sence of evidence of contemporaneous thefts, an in- 
struction assuming the existence of such thefts, and 
charging them asa criminative fact, is erroneous.— 
BREWER V. STATE, Tex., 278. W. Rep. 189. 

89. CRIMINAL PRACTICE — Embezzlement. — An in- 
dictment under Pen. Code, art. 742a, for theft ofa 
bicycle, which alleges that the property was in the 
possession of defendant by virtue of a contract of hir- 
ing, is sufficient.—GEBHARDT V. STATE, Tex., 27S. W. 
Rep. 136. 

40. DAMAGES — Adjoining Owners—Right of Lateral 
Support.—The right of lateral support of land from 
the adjacent soil is an absolute right of property, and 
the right to recover for injuries to the land by reason 
ofthe removal of such support does not depend upon 
negligence, but upon the violation of the right of 
property.—SCHULTZ V. BOWER, Minn., 59 N. W. Rep. 
630. 


' 41, DEATH BY WRONGFUL AcT—Action by Adminis- 
trator.—Where plaintiff designated himself adminis- 
trator, and alleges that deceased came to his death 
by defendant’s negligence, to the damage of deceased’s 
estate, and the case is tried as one for injury to de- 
ceased in his life-time, — that is, for pain and suffer- 
ing between the time he came in contact with an 
electric wire and his death therefrom ,—the case will, 
on appeal, be regarded as for the benefit of the estate, 
under Mansf. Dig. § 6223, and not for the widow and 
next of kin, under sections 5225, 5226, and the com- 





plaint will be considered amended to correspond with 
the proof.—TEXARKANA Gas. & ELECTRIC LIGHT Co. v. 
ORR, Ark., 27 S. W. Rep. 66. 

42. DEATH BY WRONGFUL ACT — Damages— Mental 
Suffering.—In an action for the death of a parent, 
plaintiff's mental anguish and suffering are not ele 
ments of damages, the measure of damages being the 
pecuniary loss.—STORRIE V. MARSHALL, Tex., 278. W. 
Rep. 224. 

43. DEATH BY WRONGFUL ACT—Liability of Corporation. 
—Rev. St. art. 2899, providing that an action for dam 
ages may be brought ‘‘when the death of any person 
is caused by the wrongful act, negligence, unskillful- 
ness or default of another,” authorizes an action for 
death against a private corporation.— FLEMING V. 
TEXAS LOAN AGENCY, Tex., 278. W. Rep. 126. 

44. DEATH BY WRONGFUL ACT — Suit by Children of 
Deceased.—In an action by adult children against a 
railroad company for the death oftheir mother, the 
petition need not aver specially, or in detail, the na- 
ture of the aid extended by deceased, in her life-time, 
to each of plaintiffs, but it is sufficient to allege gen- 
erally that such aid was extended.—SAaN ANTONIO & 
A. P. Ry. Co. v. Lone, Tex., 278. W. Rep. 113. 

45. DEED—Consideration—Parol Evidence. — Where 
a deed, conveying ground and certain rights to extend 
a wall, recites merely acash consideration, it may be 
shown by parol evidence what other obligation is as- 
sumed by the grantee.—WOMACK V. WAMBLE, Tex., 27 
S. W. Rep. 154. 

46. DEED—Quitclaim.— A deed which recites that the 
grantors grant, bargain, and sell unto the grantee all 
their ‘‘right, title, claim, and interest in and to the 
following described land,” etc., and that they do, for 
themselves and their ‘‘heirs and assigns, warrant and 
defend the same unto the said” grantee, is only a quit- 
claim, and the heirs of the grantors are not liable on 
the covenant for failure of title; espeeially where such 
land was conveyed to such grantors by the grantee as 
administrator of the estate of its former owner, while 
it was a part of the homestead of the widow and minor 
child of the decedent, and could not legally be sold by 
the administrator.—REYNOLDS V. SHAVER, Ark, 278. 
W. Rep. 78. 


47. DivoRCE—Jurisdiction.—In a libel for divorce by 
a wife it appeared that, while the husband’s domicile 
was in Massachusetts, she went to California on a 
visit. It was her intention to return to the husband, 
who, during her absence, had gone to New York. 
While in California she discovered that her husband 
had been guilty of adultery before her departure, and 
returned to Massachusetts to get a divorce: Held, 
that the Massachusetts courts had jurisdiction.—BuR- 
TIS V. BURTIS, Mass., 37 N. E. Rep. 740. 


48. DRAINAGE ASSESSMENTS.—Where a county sur- 
veyor levied an assessment to repair a drain, without 
having jurisdiction so to do, the land-owners are not 
estopped, by knowledge of the fact that the repairs 
were being made, to assert the invalidity of the assess- 
ment, as to one who was doing the work by contract 
with the surveyor.—MORROW V. GEETING,Ind., 37N. 
E. Rep. 739. 

49. EMINENT DOMAIN—Street Railroads.—Where, in 
a narrow business street, already occupied by a double 
line of street railroad, another street-railroad com- 
pany constructs a track very near the land of an abut- 
ting owner, obstructing the street, preventing the 
proper use of the land, and causing depreciation in 
value thereof, the owner is entitled to damages, under 
the eonstitution.—LIMBUBGER V. SAN ANTONIO RAPID 
TRANSIT ST. Ry. Co., Tex., 27S. W. Rep. 198, 

50. EVIDENCE—Declarations of Alleged Agent.—In an 
action for the price of logs claimed to have been pur- 
chased by defendant through its agent, the declara- 
tions of the alleged agent, when he purchased them, 
concerning his relations with defendant, are inad- 
missible.—COMEGYS V. AMERICAN LUMBER CO., Wash.,. 
36 Pac. Rep. 1087. 
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51. EVIDENCE-—-Power of Attorney.—A power of at- 
torney, offered in connection with other title papers, 
is presumably offered as a title paper, and not to show 
an estoppel.—SLAUGHTER V. BERNARDS, Wis., 59 N. W. 
Rep. 576. ; 

52. EXECUTION — Constable — Wrongful! Seizure.— 
When defendant, aconstable, wrongfully seized plaint- 
iff’s quarry tools; plaintiff was building a bridge pier, 
and, by the seizure, was prevented from using stone 
prepared therefor in his quarry, and was compelled to 
buy other stone in its place, and his men employed on 
the pier were idle at his expense: Held that, as de- 
fendant did not know of plaintiff's contract to build 
the pier, he was only liable for the value of the tools. 
—MCKNIGHT V. CARMICHAEL, Tex., 27S. W. Rep. 150. 

53. EXECUTION AGAINST THE PERSON.—An affidavit to 
obtain the arrest of judgment debtors, that states that 
Land U, named in the execution, have property not 
exemptfrom execution, which “he does” not intend 
to apply to the judgment creditor’s claim, is not de- 
fective.—KBLLOGG V. LEACH, Mass., 37 N. E. Rep. 767. 


54. FRAUDULENT CONVEYANCES— Preferential Mort- 
gage.—Unsecured creditors, attacking their debtor’s 
deed of trust (which is not void on its face), have the 
burden of proving, as against the debtor’s admissions 
in the deed,that the debts secured thereby are fic- 
titious.—COMPTON V. MARSHALL, Tex. 27 8. W. Rep. 
121. 

55. FRAUDULENT REPRESENTATIONS— Sale.—The fre- 
quency of the arrival and departure of trains at and 
from a station near a farm may be the subject of 
fraudulent representations on a sale of the farm.— 
HOLST V . STEWART, Mass., 37 N. E. Rep. 755. 


56. GUARDIANS—Contract for Necessaries.—A guard- 
ian who has enough personalty in her hands for the 
maintenance of her wards cannot charge the wards’ 
realty by her contracts for necessaries.—ROSCOE V. 
MCDONALD, Mich. 59 N. W. Rep. 603. 


57. HOMESTEAD—Rights of Wife of Fugitive.—A wife 
may claim a homestead which she continues to occupy 
with her family after the husband has become a 
fugitive from justice.—HOLLIs v. STATE, Ark., 27S. W. 
Rep. 73. 

58. HUSBAND AND WIFE — Antenuptial Contract.— 
Where an antenuptial agreement provides that the 
wife shall, in case of the husband’s death, have only 
$200 a year during her widowhood, and the use of half 
of a house and lot, and the husband’s estate consists 
of personalty worth about $10,000 and land worth $12,- 
600, the provision for the wife is so disproportionate*® 
to the husband’s means that the agreement cannot be 
sustained in the absence of clear proof that it was 
fairly entered into with full knowledge on the part of 
the wife of the extent of the husband’s property.— 
ACHILLES V. ACHILLES, Ill., 37 N. E. Rep. 693. 


59. INJUNCTION — Equity—Political Rights.— A court 
of equity has no jurisdiction to enjoin issuing notices 
of an election, and certifying the candidates thereat, 
under a law alleged to be unconstitutional; since that 
is a matter involving political, and not civil, rights.— 
—FLETCHER V. TUTTLE, Ill., 37 N. E. Rep. 683. 

60. INSOLVENCY—Conflict of Laws.—A foreign stat 
ute, providing that avoluntary assignor may, on com- 
pliance therewith be discharged from his debts; that 
every creditor who shall accept a dividend or partici- 
pate inthe proceedings shall be bound by any order 
or discharge granted by the court; that non-partici- 
pating creditors are debarred from receiving anything 
out of the assigned estate unless a surplus remain,—is 
coercive in its nature, and therefore a voluntary as- 
signment made thereunder does not convey real prop- 
erty in Illinois against subsequently attaching credit- 
ors.—TOWNSEND V. COXIE, IIl., 37 N. E. Rep. 689. 

61. INSURANCE—Condition against Vacancy.— A fire 
insurance policy providing that it shall ‘‘at once be- 
come null and void,” and the unearned premiums be 
retugned, if the premises pecome vacant without 





eonsent of the company, is avoided by a vacancy of 
three days, incident to a change of tenants.—EastT 
TEXAS FIRE INS. CO. V. KEMPTNER, Tex., 278. W. Rep. 
122. 

62. INSURANCE—Regulation of Foreign Companies.— 
Under Starr & C. Ann. St. p. 1331, §1, which directs the 
revocation of the license of any foreign insurance 
company that shall remove to the federal courts “any 
action or proceeding commenced in any State court 
of this State upon a claim or cause of action arising 
out of any business or transaction in fact done in this 
State,” it is immaterial whether the suit removed was 
brought by a citizen of Illinois or of some other State. 
PEOPLE V. PAVEY, Ill., 37 N. E. Rep. 691. 

63. INTOXICATING LIQUOR—Giving away Intoxicants. 
—Under Mansf. Dig. § 1850, making it an offense to 
give away intoxicating liquors on the day of an elec- 
tion in any county in which the election may be held, 
it is immaterial that the giving away of the intoxicat- 
ing liquor has no reference to the election, as the stat- 
ute makes no exception.—WOLF V. STATE, Ark., 278. 
W. Rep. 77. 

64. JUDGMENT LIEN—Index.—An index of a justice’s 
judgment in the name of the plaintiffs as ‘‘D & A. Open- 
heimer,” the index in the name of defendant being 
correct, makes the judgment a lien on defendant’s 
land under a statute requiring that the index shall 
show the name of each plaintiff. —- OPENHEIMER, V. 
ROBINSON, Tex., 27S. W. Rep. 95. 

65. LANDLORD AND TENANT—Erection of Building by 
Tenant.—Where a tenant erects buildimgs upon leased 
property without authority from the landlord, and the 
landlord afterwards acknowledges the expense of 
erecting such buildings as aproper charge by the ten- 
ant against him, and settles with the tenant upon that 
basis, such facts constitutes a ratification of the ten- 
ant’s acts, and render the landlord’s estate subject to 
a mechanic’s lien arising out of such improvements.— 
SCROGGIN V. NATIONAL LUMBER CO., Neb.,59 N. W. 
Rep. 548. 

66. LANDLORD AND TENANT—Lease.— Where, under a 
lease, the tenant is to pay for the ground tilled a per 
cent. of the grain raised, and a certain sum per acre as 
rent for any land he fails to till, he cannot avoid the 
payment of such renton certain fand that he did not 
attempt to till because it was to wet on account of ex- 
cessive rains, in the absence of fraud or misrepresen- 
tation by the landlord.—MONNETT V. PoTTs, Ind., 87 N. 
E. Rep. 729. 

67. LIBEL—Evidence.—An article in a newspaper, 
headed, ‘‘Two Teachers Guilty of Horrible Crimes,” 
and importing that plaintiff aided another teacher in 
taking indecent and criminal liberties with the schol- 
ars, is actionable per se.—THIBAULT V. SESSIONS, Mich., 
59 N. W. Rep. 624. 


68. LIEN FOR LABOR.—A person employed to burn 
brick in the employer’s kilns has not such possession 
of the brick as to entitle him to a lien thereon for his 
labor.—HEZN V. MCBRIDE, Colo., 36 Pac. Rep. 1105. 

69. LIFE INSURANCE—Beneficiary.—Where the bene- 
ficiary of a life insurance policy had no insurable in- 
terest, and the father of such beneficiary paid the first 
annnal premium, and was to pay the premiums there- 
after, the heirs of the assured can recover the money 
due on the policy on his death, in preference to such 
beneficiary.—MAY@ER V. MANHATTAN LIFE INS. CO., 27 
S. W. Rep. 124. 

70. LIFE INSURANCE— Wager Policy.—Insured took 
outa life policy, payable to her son if he lived, other- 
wise to her estate,and paidthe first premium. The 
son paid the other premiums, but testified that he 
managed her estate, and paid them in her behalf, and 
his testimony was corrobated by circumstances: Held, 
that the policy was not void as a wager policy.— 
HEINLEIN V. IMPERIAL LIFE INS. CO., Mich., 59R. W. 
Rep. 615. 

71. LIMITATIONS — Changing the Christian name of a 
defendant is not such an amendment as will give him 
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the benefit of the statute of limitatious.—MIDDLE 
BROOK V. DAVID BRADLEY MANUF’G CO., Tex., 27 S. 
W. Rep. 169. 

72. LOGS AND LOGGING — Lien.—One who cut and 
rafted logs under a contract, by the terms of which 
he is entitled to retain possession until paid for his 
services, has a common-law lien thereon.—HAUGHTON 
v. Buscu, Mich... 59 N. W. Rep. 621. 

73. MALICIOUS ATTACHMENT-— Liability for Acts of At- 
torney.—In an action for the malicious levy of an at 
tachment, where there was no evidence that defend- 
ant’s attorney took advantage of his employment to 
gratify his own personal malice, there was no error in 
refusing tocharge asto the distinction between the 
liability of the master for the malicions act of his serv- 
antin the course of his employment, and for the ma- 
licious act of the servant to gratify his own personal 
malice.—ZINN V. RICE, Mass., 37 N. E. Rep. 747. 

74. MASTER AND SERVANT — Assumption of Risk.—A 
master is ot liable to a servant of mature years, and 
ordinary mental capacity, who is injured, in his em- 
ploy, by reasor of a defect in a ladder, of which he was 
aware, though the servant had notified the master of 
such defect, and was told to use the ladder until an- 
other wus furnished.—MEADOR V. LAKE SHORE & M. 3. 
Ry. Co., Ind., 37 N. E. Rep. 721. 

75. MECHANIC'S LIKN—Building Contract—Architect’s 
Certificate.—In an action on a building contract pro- 
viding that the architect’s certificates and decisions 
should be binding in all matters, an instruction that 
his certificate was conclusive on defendant, in the 
absence of collusion With the plaintiff, is not erroneous, 
where the answer charges such collusion, and no in 
struction based on the theory of independent fraud or 
gross negligence on the part of the architect is re- 
quested.—JOHNSON v. WHITE, Tex., 27S. W. Rep. 174. 

76. MORTGAGE — Mortgagee in Possession.—A mort- 
gagee in possession of real estate has not an estate 
which brings himin privity with the lessee under a 
lease executed by the mortgagor,so as to make nim 
liable to the lessee upon the covenants in the lease.— 
CARGILL V. THOMPSON, Minn., 59 N. W. Rep. 638. 


77. MUNICIPAL CORPORATION—Collection of Taxes— 
Injunction.—A court of equity will not, at the instance 
of a tax-payer, enjoin the officers of a municipal gov- 
ernment from collecting taxes, on the ground of in- 
validity of the existing corporation; such issue being 
determinable alone by quo warranto proceedings.— 
TROUTMAN V. MCCLESKEY, Tex., 27S. W. Rep. 173. 

78. MUNICIPAL CORPORATION — Defective Streets.—A 
city is required to keep a manhole at the intersection 
of streets in a reasonably safe condition, so that trav- 
elers stepping on it while crossing the Street will not 
be thrown into the hole.—LINCOLN V. CITY OF DETROIT, 
Mich.,59 N. W. Rep. 617. 

79. MUNICIPAL CORPORATION—Defective Streets.—In 
an action against a city for injuries through negligence 
in the care of its streets, evidence of other accidents 
occurring from the same cause is admissible to show 
its dangerous character, and alsoto show notice.— 
CITY OF BLOOMINGTON V. LEGG, IIl., 37 N. E. Rep. 696. 

80. MUNICIPAL CORPORATION — Purchase of Electric 
Plant.—Section 60 of chapter 19 of the General Statutes 
of 1889 confers on the council of acity of the second 
class the right to provide for and regulate the lighting 
of the streets, and under said section the mayor and 
council have the power to purchase an electric plant 
for lighting the streets. That clause in the section 
which authorizes them to make contracts with any 
person, company, or association for such purpose does 
not restrict them to supplying light by such a contract, 
but they may,in their discretion, provide lights for 
the streets and public places, insuch manner as they 
deem best, provided they do not exceed their powers 
in incurring obligations or levying taxes.—STATE Vv. 
CITY OF HIAWATHA, Kan., 36 Pac. Rep. 1119. 

81. MUNICIPAL CORPORATION—Street Assessment.—In 
an action to enforce an assessment for street repairs, 





the failure of the complaint to show that the contraet 
under which the work was done fixed the time for the 
comm: neement and completion of the work, as re- 
quired by Act March 18, 1885, § 6, is cured by a finding 
that the contract did so fix the time for commencing 
and completing the work.—TREANOR V. HOUGHTON, 
Cal., 36 Pac. Rep. 1061. 

82. MUNICIPAL CORPORATIONS—Street Improvements. 
—Under a city charter authorizing street improve- 
ments to be made whenever, by a two-thirds vote of 
the aldermen, it is deemed forthe public interest, an 
ordinance providing for such improvements is valid 
without an express declaration that it is deemed for 
the public interest.—CONNOR V. CITY OF PARIS, Tex., 
278. W. Rep. 88. 

83. MUNICIPAL CORPORATION — Sufficiency of Com- 
plaint.—An exception to a complaint against a city for 
conversion of a horse, on the ground that a city is not 
liable for such act of its officers, should be overruled, 
unless the complaint shows that the officers acted un- 
der a power for the abuse of which the city would not 
be liable.—CITY OF VICTORIA V. JESSEL, Tex., 278. W. 
Rep. 159. . 

84. MUNICIPAL IMPROVEMENTS — Excessive Assess- 
ments.—An ordinance of a city assessing on the prop- 
erty abutting ona street more than is required to pay 
the cost of the improvement of the street is, as tothe 
excess of the assessment over the cost of the improve- 
ment, illegal; and, havipg been paid by the property 
owner, an action to recover back such excess, under 
section 5848, Rev. St. must be commenced within one 
year after such payment. The fact that the passage of 
the ordinance was induced by a mistake in the calcula- 
tion of the cost of the improvement, and that payment 
was made in ignorance of such mistake, will not have 
the effect to save the action from the limitatiou pro- 
vided for in said section.—GROESBECK V. CITY OF CIN 
CINNATI, Ohio, 37 N. E. Rep. 707. 

85. MUNICIPAL LIABILITY—Negligent Construction of 
Levee.—Section 3312, Gen. St. authorizes the city 
council to deepen, widen, wall, ulter, or change the 
channel of water-courses. Defendant city undertook 
to builda leveeon each side of ariver to prevent its 
overflow. At one end ofthe levee, on one side of the 
river, aspace of 150 feet was left unfinished. Whev the 
river rose, the water Came through this open space on 
plaintiff's property, where it would not have come but 
for the construction of the rest of the levee: Held, 
that defendant was not the agent of the State in doing 
the work, so as to be exempt from liability for the re- 


. sulting damage.—McCokD V. CITY OF PUEBLO, Colo., 


36 Pac. Kep. 1109. 

86. NEGLIGENCE—Defective Elevator—Injury to Vol- 
unteer.—Where the wife ofthe janitor ofa six story 
apartment house went to the roof, at her husband’s 
request, to showa tenant the place to hangthe clothes, 
and used the freight elevator instead of the stairway 
or the passenger elevator, in returning tothe base- 
ment, she was a mere volunteer, and the owner of the 
building owed her no duty seeing that the elevator 
was in a safe condition, and is not liable to her for in- 
juries caused by defects therein.—BILLUWS V. Moors, 
Mass., 37 N. E. Rep. 750. 

87. NEGLIGENCE — Injury to Child—Negligence of 
Parent.—The complaint in an action for the death of a 
minor, killed by a street car, alleging that the child’s 
mother was sick in bed, and compelled to send him on 
anerrand across the street along which was the rail- 
road; thatthe child was intelligent, of strong health, 
and that he was too young to be capable of rightly ap- 
preciating danger, or to have proper discretion,—will 
not, on attack after verdict, be held to show negligence 
on the part of the mother.—CITIZENS’ ST. R. Co. Vv. 
STODDARD, Ind., 37 N. E. Rep. 723. 

88. NEGLIGENCE—Railroad Crossing.—Railroads can- 
not be operated without noise, and, if teams are 
frightened by the usual noise arising from a prudent 
and proper management of a train or engine, the rail- 
road company is not Mable for an injury resulting from 
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said noise; and whether the noise complained of re- 
sulted from a prudent operation of the railroad or its 
appliances is a question to be determined from the 
circumstances and other evidence in the case.— 
STEPHENS V. OMAHA & R. R. V. R. Co., Neb., 59N. W. 
Rep. 557. 

89. NEGLIGENCE OF MASTER—Damages.—The law for 
a temporary injury awards damages to the party in- 
jured through the negligence of another, not as a 
punishment of the negligent party, but as compensa. 
tion for the pecuniary loss sustained, and the pain and 
suffering endured, by the injured party.—FREMONT, E. 
& M. V. R. Co. Vv. LESLIE, Neb., 59 N. W. Rep. 558. 

90. NEGOTIABLE INSTRUMENT—Notes—Delivery in Es- 
crow.—Delivery of a note to the payee’s attorney, with 
directions to hold until performance of certain condi- 
tions, does t constitute such attorney agent of the 
maker forthe keeping of such note.—MURRAY V. W. 
W. KIMBALL Co., Ind., 37 N. E. Rep. 736. 

91. NEGOTIABLE INSTRUMENTS—Notes—Delivery in 
Escrow.—Notes cannot be delivered in escrow to the 
attorney employed by the payee to collect the debt for 
which they are given.—MURRAY V. W. W. KIMBALL Co., 
Ind., 37 N. E. Rep. 734. 

92. NEW TRIAL — Erroneous Findings — Mechanic’s 
Lien.—In an action to enforce a mechanic’s lien, a 
specification on plaintiffs’ motion for a new trial that 
they consider themselves ‘‘aggrieved by the finding 
‘that the liens of the plaintiffs, and each of them, were 
not filed within the time required by law,’” this being 
an extract from the conclusion of law, cannot be con- 
sidered an attack on the findings of fact so as to au- 
thorize the grant of a new trial for error therein.— 
PIERCE V. WILLIS, Cal., 36 Pac. Rep. 1080. 

93, NEW TRIAL—Judgment.—With a view to substan- 
tial justice between the parties, atrial court, even after 
a motion for a new trial is overruled, may reserve for 
future consideration the question whether judgment 
should be entered upon the verdict of the jury.—STATE 
v. WEBB, Kan., 36 Pac. Rep. 1117. 

94. PARTNERSHIP—Dissolution.—A bill of sale by one 
partner to the other of all the interest of the former in 
the firm property, and a notice of dissolution pub- 
lished ina newspaper, constitute, as between the par- 
ties, a valid dissolution of the partnership. — SANCHEZ 
v. GOLDFRANK, Tex., 278. W. Rep. 204. 

95. PHYSICIANS — Authority of Township Trustee.— 
Rey. St. 1894, § 7850 (Rev. St. 1881, § 5764), empowers the 
county board to contract with physicians to attend on 
the poor in the county, and only in townships not 
otherwise provided for permits the township trustees, 
as overseers of the poor, to bind the county by con- 
tracts for medical services: Held, that a physician, in 
contracting with a township trustee, is bound to take 
notice whether the township is provided for by a con- 
tract of the county board.—WOODRUFF V. COMMISSION- 
ERS OF NOBLE COUNTY, Ind., 37 N. E. Rep. 732. 





96. PLEADING—Amendments.—In trespass to try title, 
where plaintiffs, after the filing of pleas of not guilty, 
and of the statutes of limitation, filean amended peti- 
tion alleging that they own an undivided two thirds 
of the land, and praying partition, defendant need not 
file an amended answer, since no new cause of action 
is set up by the amended petition. — BYERS V. CARLL, 
Tex., 278. W. Rep. 190. 

97. PLEDGE OF WAREHOUSE RECEIPT. — The transfer 
ofa receipt of a warehouseman by the owner of the 
property, to secure a debt, passes the title to the prop- 
erty to the indorsee, as against the creditors of the 
owner, though the property is not delivered.—BANK OF 
NEWPORT V. HIRscH, Ark., 27S. W. Rep. 74. 

98. PRINCIPAL AND AGENT—Good Faith and Diligence. 
—Defendant acted as agent for plaintiffin making a 
loan to A, representing that his character and reputa- 
tion for paying his debts were good, on which plaintiff 
relied in making the loan. A was insolvent, and had 
forged his deed to the landon which the loan was 
made,and the loan was a total loss to plaintiff. De- 





fendant made diligent inquiry as to A’s character, and 
heard nothing but good reports, and acted in good 
faith: Held, that defendant was not liable for the loss. 
—TEXAS8 LOAN AGENCY V. SWAYNE, Tex., 278. W. Rep. 
183. 

99. PRINCIPAL AND SURETY—Bond — Material Altera- 
tion. — Under a general denial of the execution and 
delivery of the bond sued on, the sureties sued may show 
that, after they signed the bond, the signature of an- 
other surety was erased, and a different person pro- 
cured to sign in his stead, and that they had no 
knowledge of such fact until after the breach of the 
bond.—CITY OF FAIRHAVEN V. COWGILL, Wasb., 36 Pac. 
Rep. 1093. 

100. RAILROAD COMPANY—Negligence.—A middle-aged 
person, who, of necessity, walks across a 75 foot 
trestle, and is struck at the further end bya train 
traveling the same way as herself, cannot recover, 
when it appears that the track over which the train 
had come was visible for half a mile.—TEexas & P. Ry. 
Co. Vv. ZACHERY, Tex., 278. W. Rep. 221. 

101. RAILROAD COMPANIES—Persona! Injuries.—In an 
action for personal injuries caused by the collision of 
defendant’s train with a street car in which plaintiff 
was riding, it is proper to charge that plaintiff should 
recover if defendant’s servants, in approaching the 
crossing over which the street car ran, failed to keep 
‘‘a proper lookout” for cars, or were running the train 
at a greater speed than allowed by ordinance, and this 
was the cause Of the accident.—GuLF, C. & 8. F. Ry. 
Co. v. PENDERY, Tex., 278. W. Rep. 213. 

102. RAILROAD COMPANY—Stock-Killing Cases—Dam- 
ages.—In an action against a railroad company for the 
killing of an animal, a judgment for plaintiff will be 
reversed where the only evidence of the value of the 
animal killed is the description of the animal, accom 
panied with the statement that there was no market 
at that particular place where it received injury. — 
Texas & P. Ry. CO. v. MCDOWELL, Tex., 278. W. Rep. 
177. 


103. RAILROAD COMPANY—Street Railway—Contribu 
tory Negligence.—Plaintiff may recover for an injury 
to which his negligence contributed, if defendant, 
knowing his exposed condition, could have averted if 
by using ordinary care.—DENVEK & B. P. RaPIp- 
TRANSIT CoO. V. DWYER, Colo., 86 Pac. Rep. 1106. 


104. RAILROAD COMPANY—Street Railways—Injury.— 
Whether a person standing on a street car track, with 
his back towards the car, presented“‘an appearance of 
danger,” within the regulations of a board of alder- 
men, providing that the driver of a street car should, 
“on appearance of danger,” stopthe car, was for the 
jury, and not for the court.—DOYLE V. WEST END ST. 
Ry. Co., Mass., 37 N. E. Rep. 741. 

105. RECEIVER — Jurisdiction.— Failure to obtain 
leave of court before bringing suit against a receiver 
does not deprive the court of jurisdiction, especially 
where the receiver waives the objection by not mov- 
ing to dismissthe suiton that ground.—MULCAHEY V. 
STRAUSS, 1ll., 87 N. E. Rep. 702. 

106. REFORMATION. — Where a deed by a mother, 
whose mental powers were weakened, conveying land 
to her son in consideration of love and affection, is by 
mutual mistake drawn without inserting therein the 
reservation ofa life estate in the mother, the deed 
may be reformed, since the mistake is one of fact, and 
the relationship of the parties excuses any apparent 
want of care in examining the provisions of the deed. 
—PURVINES V. HARRISON, Ill., 37 N. E. Rep. 704. 

107. REMOVAL OF CAUSES. — In an action in a State 
court against two railroad companies, one of which is 
incorporated under the laws of the United States, it is 
not error to overrule a petition by such one only to 
remove the cause to the United States Court onthe 
ground that the cause arose under an act of congress, 
as both should have joined in. the petition.—TExas & 
P. Ry. Co. v. YounGe, Tex., 278. W. Rep. 145. 

108. RES JUDICATA.—Where the issue presented by 
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the pleadings was whether the land insuit was in- 
cluded in the survey under which plaintiff claimed, 
or inthat under which defendant claimed evidence is 
not admissible, in a subsequent suit between the same 
parties,to show that only the issue of boundary, and 
not that of title, was determined as a decision of the 
former issue necessarily involved a decision of the 
latter.—FREEMAN V. MCANINCH, Tex., 27 S. W. Rep. 
97. 

109. SALE— Contract.—A vendee who has accepted 
goods delivered under a contract, bnt not at the times 
or in the quantities required by it, with knowledge of 
the vendor’s breach of the contract, and who fails 
without legal excuse to pay for them according tothe 
contract, cannot maintain an action on the contract 
forthe vendor’s breach of it.—HARBER BROs. Co. v. 
MAFFAT CYCLE Co., Ill., 37 N. E. Rep. 677. 

110. SALE—Rescission — Misrepresentations to Com- 
mercial Agency.—Where a vendor relies partly upon a 
false statement made by the vendee to a commercial 
agency as to his financial credit, and partly upon the 
report of the agency, he may rescind the sale.—LON 
DON V. Fisk, Tex., 27S. W. Rep. 180. 

111. SALE OF LAND — Rescission.—Where a grantee 
enters under a deed, relying upon a warranty of title 
therein, he cannot, in the absence of fraud in the sale, 
after purchasing a paramount title, rescind the sale 
and recover the purchase price, but can only recover 
to the extent of his actual loss.— LAMB Vv. JAMES, 
Tex., 278. W. Rep. 178. 

112, SALES ON APPROVAL—Countermand.—A _ letter 
from defendant to plaintiff reciting that plaintiff had 
received an order from defendant for an article, and 
asking him to hold it until further notice, constitutes 
a countermand of the order.—PECK V. FREEZE, Mich., 
59 N. W. Rep. 600. 

113. SALE ON ORDER—Implied Warranty. — A sale on 
an order, without opportunity to inspect, to ship 
“Barton,” egg, stove, and chestnut coal, is on an im- 
plied warranty that it is merchantable, even if the 
title passes on the seller’s delivering the coal free on 
board barge, and sending bill of lading to the buyer, 
by which the cargo is to bé delivered to him, he to pay 
the freight.—ALDEN V. HART, Mass.,37N. E. Rep. 742. 

114. SPECIFIC PERFORMANCE.—W here the basis of an 
action for specific performance of a contract to convey 
land is a letter from defendant to plaintiff, containing 
an offer, and the record fails to show that the offer was 
ever accepted by plaintiff, a decree for defendant will 
not be reversed.—KIpP Vv. KRABB, Tex., 278. W. Rep. 154. 

115. SPECIFIC PERFORMANCE -—Contract. — Where the 
alleged contract is embodied in certain letters between 
the parties, and it appears therefrom that they did not 
agree as to the terms of sale, specific performance will 
not be decreed.—CLIPSON V. VILLARS, IIl., 37 N. E. Rep. 
695. 

116. TAXATION — Collection of Taxes. — Section 2818, 
Gen. St. 1883, provides that taxes levied on real estate 
shall constitute alienthereon. Section 2912 provides 
that the county treasurer shall sell the land at public 
auction to satisfy the lien: Held, that an action at 
law or in equity would not lie to enforce the collection 
of the tax, and that the remedy provided by statute 
was exclusive. — MONTEZUMA VALLEY WATER SUPPLY 
Co. Vv. BELL, Colo., 36 Pac. Rep. 1102. 

117. TELEGRAPH COMPANY—Damages.—In an action 
for delay in delivering a telegram announcing the 
death of plaintiff's mother, plaintiff cannot recover 
for mental suffering resulting from not being able to 
attend her funeral where it appeared that be could not 
have reached the place where it was held in time had 
the message been promptly delivered, though he testi- 
fied that he would have wired to have it put off. — 
WESTERN UNION TEL. Co. V. STONE, Tex., 27S. W. Rep. 
144. 


118. TELEGRAPH COMPANY — Unrepeated Message — 
Negligence.—The provision on a telegraph blank limit- 
jng the liability of the company for errors in trans- 





mission of an unrepeated message to the amount paid 
for sending it, which protects the company except 
where an error is caused by the company’s,misconduct, 
fraud, or want of due care, applies to acase wherea 
message addressed to E, care of L, is delivered in due 
time to L, but by reason of the fact that, in transmis- 
sion, the address had been changed to C, care of L, 
there was delay in the delivery of it by Lto E.—WEst 
ERN UNION TEL. Co. V. ELLIOTT, Tex., 27S. W. Rep. 219. 

119. TRESPASS — Taking of Goods Sold. — A person 
having an irrevocable license to enter on the land of 
another, and there do an act, may use such force as is 
required for the purpose, without being liable to an 
action. — LAMBERT V. ROBINSON, Mass., 37 N. E. Rep. 
753. : 

120. WATERS — Riparian Rights—Accretion.—Where 
the middle of the channel ofa stream 6f water con- 
stitutes the boundary line of a tract of land, and the 
water undermines the banks, and the soil “‘caves in,” 
and mixes with the water, and is washed away, the 
owner of the land must stand the loss; and the middle 
of the new channel formed for the river by such proc- 
ess, ifa new channel isthus formed, will constitute 
the boundary line of the tract of land.—BOUVIER v. 
STRICKLETT, Neb., 59 N. W. Rep. 550. 

121. WATERS — Surface Water — Embankment.—An 
owner of land may protect it by embankments from 
overflow by surface water, and recover damages of an 
adjoining owner who cuts the embankments for the 
purpose of allowing the water to flow off his own land. 
—JACKS V. LALLIS, Ind., 37 N. E. Rep. 728. 

122. WILL — Contest — Instructions.—It is proper to 
instruct the jury that testamentary capacity exist 
where testator understands the business he is engaged 
in, and the kind and value ofthe property devised, 
and of the persons who were the natural objects of his 
bounty, and of the manner in which he desires it to be 
distributed, unless affected by some insane delusion.— 
NICEWANDER V. NICEWANDER, III., 37 N. E. Rep. 698. 


123. WILL—Contingent Interest.—A testator gave his 
property to a trustee, the income to go in equal parts 
to his five children, and, on the death of any child, 
leaving issue then living, the portion of the estate from 
which he orshe received a life income to descend to 
such issue, provided that, if any child should die with- 
out issue then living, the po.ition of the estate from 
which such child received alife income should go to 
his or her brothers and sisters. One child died, leav- 
ing issue. Later, another died, without issue: Held, 
thatthe heirs and representatives of the first child 
took the portion of the estate of the second that the 
first child would have taken.—CUMMINGS V. STEARNS, 
Mass., 37N. E. Rep. 758. 


124. WILL—Extrinsic Evidence.—A testator devised 
all his property, in equal shares, to his eight children, 
‘“gubject to the restrictions following:” A further 
clause provided that “certain real estate advanced by”’ 
the testator to some of his children should be held by 
them, respectively, asa life estate, and that all ad- 
vancements made to any of the children should be ac- 
counted for, and deducted from their respective shares 
inthe estate: Held, that a child to whom the testator 
had charged land as an advancement took a life estate 
in such land in severalty, and that extrinsic evidence 
was admissible to show what land had been so charged 
in the testator’s books.—PERRY V. BOWMAN, III., 37 N. 
E. Rep. 680. 

125. WILLS — Nature of Estate.—A testator devised 
certain real property to his wife for her support and 
the education of their infant son, and remainder at her 
death to their son, empowering her to dispose of it at 
public or private sale: Held, that the widow took only 
a life estate.—BAKER V. THOMPSON, Mass., 37 N. E. 
Rep. 751. 

126. WITNESS — Competency.—The competency of a 
five year old child to testify is within the discretion of 
the trial court.—STATE v. JUNEAU, Wis.,59N. W. Rep. 
580. 
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The present edition of this remarkable book, 
the work of a distinguished English Barrister, 
will be found very valuable, even to those whe 
have one of the former eight editions, as there is 
much in this edition which was not in former 
ones. The whole work is unique; there is noth- 
ing like it in print. 

There is no school of advocacy, there are no 
lectures on advocacy, and there is no other work 
on advocacy. It seems lamentable that no in- 
struction should ever be given in an art that re- 
quires an almost infinite amount of knowledge. 
Tact cannot be taught, but it will follow from ex- 
perience, and a good deal of experience may be 
condensed into the form of rules. 
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